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Seeking justice for the historical claims of indigenous people in Aotearoa New Zealand

Introduction

1. This paper is intended as a case study for the consideration of those who are gathering under the auspices of the American Bar Association at a World Justice Forum in Vienna for an inquiry into the role of the rule of law in providing communities with opportunity and equity. The notion of ‘rule of law’ is of course a contestable concept. It is not only peripheral applications of the concept but even the very core of its meaning or meanings that can be and indeed are contested.
 Nevertheless, for the purposes of this Forum, I take it as given that eliminating impediments for citizens and communities to obtain access to justice is a critical component in enhancing compliance with rule of law principles in any legal system. Usually, though, ‘access to justice’ writings focus on contemporary issues and the barriers faced by individuals and communities seeking to obtain a fair hearing and due process. This case study concerns another aspect of ‘justice’: justice for communities of people who seek a contemporary forum for the consideration of historical injustices they have suffered and which arguably continue to impact negatively on members of those communities.

2. There are a number of historical injustice issues that are now being considered and argued about in courts and other fora, and commented on by scholars in many parts of the world. The negative social and economic status in contemporary conditions of some communities, it is alleged, may be direct consequences of historical injustices. These injustices cannot be addressed in ordinary legal proceedings because legal systems have statutes of limitation and doctrines of laches preventing claims being litigated long after the events in question. Nevertheless, in some instances high profile political and legal strategies have been resorted to in campaigns for reparations. Reparations sought may range from governmental apologies to a community, to affirmative action programmes for members of the group, to monetary awards of one sort or another – though invariably monetary awards are set at a quantum of ‘redress’ that is considerably less generous that full and fair ‘compensation’ might require. Examples include the communities of Afro-American and Afro-Caribbean people descended from those subjected to trans-Atlantic transport and subjection as slaves; communities of Chinese descended from migrants subjected to poll tax regimes and other discriminatory practices; communities of Japanese Americans whose ancestors were forcibly relocated and confined in war-time. 

3. This paper is concerned with reparations sought for historical injustices committed against indigenous peoples whose countries were subjected to European colonialism. This is a topic of increasing importance given the adoption by the General Assembly of the United Nations Declaration on the Rights of Indigenous Peoples on 13 September 2007.
 It is also now the subject of great scholarly interest in many parts of the world.
 In general terms, the paper is concerned with regions colonised and settled by European settlers to such a large extent that the indigenous communities were rendered a marginalised minority within what, for many centuries prior to the incursions of colonialism, had been their own lands under their own control. The political subordination and economic subsumption of the many indigenous peoples in the American continents (North and South) and in the Australasian colonies (now comprised in Australia and New Zealand) are the most obvious examples of European settler colonialism leading to the nearly total displacement of indigenous peoples from their lands. This case study, however, relates only to the indigenous Maori communities in the modern nation of New Zealand, now also commonly known by one of its Maori names: Aotearoa. There is some diversity in the social ordering of the various Maori communities, tribes and nations in Aotearoa, but there are also strong genealogical links between them and a common language. In many parts of the world there may be ambiguity or doubt as to the meaning of the term ‘indigenous peoples’, as for example in Malaysia where it may or may not be important for different purposes to distinguish between Malay Bumiputera and Orang Asli (in Peninsular Malaysia) and tribal peoples of Sabah and Sarawak (in East Malaysia).
 In Aotearoa, however, there were only Maori communities who had ever populated these islands prior to the arrival of European traders and settlers and a few Chinese migrants in the years immediately before and after the establishment of the colony. Numbers of other migrant communities have contributed to the population mix in more recent years and it is now common to speak of multiculturalism in our nation. The origins of the nation, however, were bicultural – a meeting of indigenous Maori with British officials and settler Europeans.

4. The forum for justice considered in this case study is the Waitangi Tribunal, a permanent commission of inquiry established by an Act of the New Zealand Parliament - the Treaty of Waitangi Act 1975 - to inquire into and report on claims brought by Maori against the Crown. ‘The Crown’ is New Zealand law shorthand for the executive government of New Zealand as representative of the successive administrations – imperial, colonial and national - responsible for parliamentary law-making and for government policy in New Zealand since the proclamation of British colonial rule in 1840. The Treaty of Waitangi was a treaty document signed at the inception of colonial rule in 1840. Its ongoing guarantees to the Maori signatories and their communities from most (but not all) parts of the New Zealand islands are generally understood to in some way to qualify or modify the governance and sovereignty rights claimed by the Crown in right of New Zealand.
 In almost all parts of the world the decolonisation processes of the second half of the twentieth century consigned colonial treaties with indigenous peoples into the dustbins of history. The colonised peoples, always the majority population in most territories colonised by European empires, have exercised their rights to self-determination and independence. Their governments are now members of the United Nations. Treaties from the colonial era remain important, however, for indigenous peoples – sometimes called the ‘Fourth World’ – for whom there has been no decolonisation.

5. The opportunity for Maori claimants to seek some form of justice or equity in respect of their many historical grievances against the Crown was first created when the Waitangi Tribunal was granted a retrospective jurisdiction by the Treaty of Waitangi Amendment Act 1985. This mechanism permitted inquiries into matters from long ago excluded from litigation by limitation statutes. The Tribunal does not possess powers of adjudication, but in 1985 it was empowered to make findings of historical facts and to make recommendations as to how the historical prejudice suffered by successful claimants might be redressed. A large proportion of nearly 100 report issued by the Tribunal relate to historical claims.
 The Tribunal was established before the Truth and Reconciliation Commission in South Africa popularised such commissions as a means to inquire into painful and politically charged episodes from the past in various countries. Yet the Tribunal’s work does encourage some elements of the cathartic healing for historic injustices that might emerge in truth and reconciliation proceedings elsewhere. Indeed most Maori are fully aware of the somewhat derisory financial or economic redress that is available to large Maori groupings under the government’s current Office Treaty Settlements policies as set out in Healing the past, building a future.
 Hence, whilst seeking such economic redress as is available, they nevertheless place great store in obtaining the satisfaction of published findings by the Waitangi Tribunal 

· that the Crown acted dishonourably in the past; 

· that the unsuccessful attempts of their ancestors to protect their community against Crown policies have been vindicated; and 

· that the Crown now owes them an apology for past breaches of the Treaty of Waitangi.

6. This paper, however, is not focussed on the outcomes of Waitangi Tribunal proceedings. Rather, it is concerned first to note that ‘justice’ can and should include retrospective inquiry into the historical injustices suffered by indigenous peoples marginalised by colonialist laws and policies designed to benefit the European-origin settlers. Secondly, that ‘access to justice’ in this context must include access to historical information collected into convincing reports by competent historians and access to skilled legal representation to advance convincing arguments for claimants. Thirdly, that sometimes a justice process needs to be reminded that the processes have been put in place to seek ‘justice’ for the communities who have suffered from past injustices. The intention must be actually to resolve grievances, rather than to keep a sense of grievance alive. The processes are not there merely to enrich the indigenous elite, lawyers and experts who play roles in the Tribunal and Office of Treaty Settlement processes that may occupy many years of litigation and negotiation.

7.  I turn now to the importance of land in the self-identification of Maori communities, to the near total loss of ancestral land under the laws and policies of colonialism, and to reasons for establishing the Waitangi Tribunal in order to address these historical issues in a contemporary context. 

The cosmological importance of land for Maori people

8. The Maori proverb quoted in the title of this paper reflects the special significance of land in Maori cultural knowledge systems and the social, economic and spiritual connectedness of Maori as the indigenous people of Aotearoa New Zealand with their ancestral lands. Patu Hohepa, a Professor of Maori Studies and former chair of the Maori Language Commission, writes about whenua – the Maori word for land – in this way:


For Maori, whenua has an added meaning, being the human placenta or afterbirth. Through various birth ceremonies the placenta is returned to the land, and that results in each Maori person having personal, spiritual, symbolic and sacred links to the land where their whenua (placenta) is part of the whenua (land). The words “nooku teenei whenua” (This is my land) is given a much stronger meaning because of the above extensions. Having ancestral and birth connections the above is also translated as “I belong to this land, so do my ancestors, and when I die I join them so I too will be totally part of this land.” 

Maori Marsden, a reknowned expert in the old teachings of Maori cultural knowledge systems, has written of the personification by Maori of whenua as Papatuanuku, the “Primordial Mother”, in these words:


Papatuanuku is our mother and deserves our love and respect. She is a living organism with her own biological systems and functions creating and supplying a web of support systems for all her children whether man, animal, bird, tree, grass, microbes or insects.


Papatuanuku’s children live and function in a symbiotic relationship. From unicellular through to more complex multicellular organisms each species depends on other species as well as its own, to provide the basic biological needs for existence. The different species contribute to the welfare of other species and together they help to sustain the biological functions of their primeval mother, herself a living organism.

Wiremu Parker, a Maori educationalist who staunchly maintained the importance of Maori cultural knowledge systems even during the height of governmental policies in favour of integration during the 1950s and 1960s, cited ancient aphorisms of Maori social identity as follows:


The source of his physical sustenance, of his very blood from time 
immemorial, the object of deep emotional attachment in song, poetry and 
oratory, the prized heritage of tribe and family, land lay at the very core of a 
people’s mana. Land was for ever.



He rarangi maunga tu te ao, tu te po! He rarangi tangata ka ngaro, ka 


ngaro!



(A row of hills and mountains can be seen by day and night! A row of people 

disappears, disappears!)



Whatu ngarongaro he tangata, Toitu te whenua!



(Man perishes, But land is permanent!)

The political and economic importance of land to colonisers
9. The paradigms of land tenure written by the British Colonial Office in instructions to the first Governor of New Zealand, as implemented by the Land Claims Ordinance 1841, were very different to the Maori understandings quoted above. The 1841 Ordinance enacted that “all unappropriated lands within the said Colony of New Zealand, subject however to the rightful and necessary occupation and use thereof by the aboriginal inhabitants of the said Colony, are and remain Crown or Domain Lands of Her Majesty”. This was a legislative assertion of the radical title of the Crown to all land, subject only to extinguishable use-rights for Maori in what later came to be known in imperial and colonial law as the ‘common law doctrine of aboriginal title’. In modern times the Waitangi Tribunal has commented on the adverse consequences of the radical title doctrine for Maori.
 Eddie Taihakurei Durie, the first Maori lawyer to be appointed Chief Judge of the Maori Land Court (and later a High Court judge) and the Tribunal’s long-serving chairperson, in extra-judicial remarks queried the basis for ‘some legal magic from England’ being applied in the circumstances of the colony of New Zealand.
 Durie pointed to the fact that by the English Laws Act 1858, section 1: ‘The laws of England as existing on the 14th day of January 1840, shall, so far as applicable to the circumstances of the said Colony of New Zealand, be deemed and taken to have been in force therein on and after that day’. To what extent, queried Durie in the 1990s, might English doctrines of law give way to Maori conceptions that the common law presumptions and the doctrines of tenure were inapplicable to the circumstances of New Zealand?

10. British officials in the 1840s did not even ask, let alone answer, the sort of questions Durie posed with regard to the Crown’s radical title. Rather they pondered whether, prior to the issuance of Crown grants to land, Maori customary rights had first to be extinguished in respect of all land desired by the government and settlers, or only in respect of land actually occupied and cultivated by Maori tribes in 1840. There were some inconsistent views expressed within the Colonial Office and in the imperial and colonial legislatures on “waste lands”, on the nature and extent of Maori rights over uncultivated areas of land, and on the proper means to extinguish Maori rights (in respect of both ‘cultivated’ and ‘uncultivated’ lands) as rapidly as possible.
 The official imperial line explicitly followed the private property theories of John Locke:
                                                         
 
                           
[So] much does the right of property go along with labour, that civilized nations 
have never scrupled to take possession of countries inhabited only by tribes of 
savages – countries which have been hunted over but never subdued or cultivated.

11. There were a number of mechanisms by which Maori were lawfully dispossessed (so far as the colonial state was concerned) of their ancestral lands. All of these mechanisms have now been the subject of powerful critiques by the Waitangi Tribunal. These included: 

· the validation of ‘Old Land Claims’ whereby speculating land sharks, traders and missionaries received Crown titles for portions of land allegedly ‘sold’ by Maori prior to 1840, and the Crown assumed for itself (without payment) any ‘surplus lands’ arising from such transactions;

· the acquisition by ‘Deeds of Purchase’ of immense blocks of territory in those parts of the islands (especially the South Island and the lower North Island) that were least densely populated by Maori, in return for promises (often unfulfilled) to provide reserves, schools, hospitals, etc;

· the confiscation of large areas of land in more populated districts where Maori communities fought military campaigns in defence of their lands against non-consensual colonial intrusions, and found their self-defence defined as ‘rebellion’ and ‘treason’ - thus justifying punitive confiscations;

· the establishment of a Native Land Court – better described in my own view as Te Kooti tango whenua [‘The Land Taking Court’]
 - designed to promote the sale of land to the Crown or private settlers by undermining ‘native communism’ and replacing it with a chaotic system of quasi-individualised fractional interests in land (beyond the control of customary Maori decision-making procedures).
 

12. Maori were by no means hapless victims of these colonial depredations. The outmoded version of history that expected indigenous peoples to succumb to the ‘fatal impact’ of colonization was most certainly never relevant to what happened in New Zealand. On the contrary, by thousands of letters, petitions to Parliament, and journeys to meet the monarch in London; by scores of superior court cases and thousands of Native Land Court applications for re-hearings; by military campaigns against British imperial forces and colonial militia, and by guerrilla warfare; by non-violent passive resistance to surveying and to unwelcome taxes; by religious prophetic movements to oppose oppression and by political movements to try to foster Maori unity, to influence governments, and to elect Maori Members of Parliament – by all means at their disposal, and in every decade of New Zealand history, Maori did seek to retain their ancestral land and to oppose settler incursions.
 Their efforts were to little avail. The various Crown mechanisms described above to relieve Maori of their land interests combined together to transfer about 50% of the land area of New Zealand to Crown and settlers within 15 years of colonial rule commencing, 75% of it had gone in 1890 after 50 years of colonialism, and 90% by about 1910. Maps cannot tell an indigenous people’s stories of pain and dispossession, but they can disclose the bare facts of that dispossession.
 As of 2008, only 1.3 million hectares, just under five percent of the total 26.4 million hectares in the country, remains in a qualified form of collective Maori control, subject to the jurisdiction of the Maori Land Court, that is known as ‘Maori freehold land’. That court, quite unlike its original pro-alienation purposes as the Native Land Court, now has a statutory duty facilitate and promote the retention, use, development and control of Maori land by Maori owners.
 It is but a tiny remnant of land that remains to Maori for their own use and development. The vast majority of Maori, even though many of them retain strong links to ancestral lands in a number of ways, are now by necessity urban-dwelling people.
 Indeed, the extraordinary achievement of Maori communities is that they have flourished and grown over the years in spite of all the many decades of efforts to eliminate or undermine Maori cultural knowledge systems. As is obvious from the tenor of this paper, the loss of ancestral lands by colonial spoliations remained a sore grievance within Maori communities, mostly passed on by oral traditions, and it emerged again as a critical issue in New Zealand society in the 1970s.

The Waitangi Tribunal’s own vision of its purposes
13. Set out below are the words of a sung chant composed by Sir Monita Delamere, a Tribunal member, respected elder and spiritual leader of the indigenous Ringatu church.
 It was first sung by the members of the Waitangi Tribunal, and their accompanying group, at a tiny settlement called Te Hapua in the far north of the country, in response to a formal customary welcome at the first hearing of historical injustice claims in 1986. In accordance with the respective customs of each tribe, it is Maori custom for there to be a formal welcome at each Maori venue the Tribunal visits prior to the hearing of evidence from Maori claimants and their expert witnesses. A Tribunal member will speak in response to the words of formal challenge (as to the peaceful intent of the arriving group) and the welcome from the home people. When the speech on behalf of the Tribunal members and other visitors is concluded, the visitors’ group will support it with a concluding sung chant. Although the words of this chant originally were specific to the first of the 1986 claims hearings, to this day it continues to be regularly chosen by Tribunal members and staff when standing to support the speech given by their main speaker at Maori welcomes in all parts of the country. 

14. The Tribunal’s own rendering from Maori into English of the words of the chant is as follows (with my comments in footnotes of reasons for the inclusion of those named and other references):

Karanga ra, e Rata


The clarion voice of Rata calls
 
Te hiku o te ika e, Whakaripo ake nei e
 The movement in the tail of the fish responds

Tenei a Tai



In our midst we now have Tai

Whakamana te tiriti e


Now is the time to give strength to the Treaty

Te ope nei e



Here too is the ope, all members of the Tribunal
Tainui e



Tainui

E tama Rawiri



Rawiri

Paora e




Paora

Whakaterehia ra


Through you, this fish can swim

Maranga mai, Te iwi ohoake ra

Maori people rise and be vigilant;

Tauiwi tahuri mai e


Tau-iwi (Pakeha and others) The time is now to face 




each other

Whatungarongaro, Toitu te whenua e
As the light of the eye and the life of things living 




fade from sight, Only the land is seen to remain, 





constant and enduring.

15. As can be seen, Maori oratory and song is much concerned to draw connections and to emphasise the importance of Maori cultural knowledge systems. The Waitangi Tribunal has embraced that cultural perspective in this chant and also in many aspects of its hearings proceedings. Although membership of the Tribunal is by government appointment, the conscious bicultural policy of successive governments has ensured that half of its members are themselves Maori. There are other Tribunal symbolisms that echo the same message – addressed both to Maori communities and to all other New Zealanders (who, of course, hold most of the political power under the democratic electoral system as people of Maori descent comprise at most about 15% of the total population). All the Tribunal’s published reports since 1986 have reflected the call that ‘the people of our country’ should ‘face one another, not to turn away’ with a cover design by an artist, Cliff Whiting, that invokes the signing of the Treaty of Waitangi and the consequent interwoven development of Maori and all others who are now New Zealanders in the evolving history of New Zealand. This development continuously unfolds in a pattern not yet completely known. In the design, and in the hopes of the Tribunal members, Maori and Crown figures are turned facing towards each other as the interwoven development of our future together unfolds. 
After such colonial plunder, why was the Waitangi Tribunal established?
16. Given the history of colonial dispossession, it is reasonable to ask what changed in the 1970s and 1980s so that the Waitangi Tribunal was established as a permanent commission of inquiry concerned with historic injustices and funded (albeit not generously) to inquire into and report on Maori grievances. There is no simple answer, of course, but there were both internal and international pressures for change during those decades. On the international front this was the era of rapid decolonisation in Africa, vigorous international campaigns against the racist apartheid system in South Africa, and the civil rights campaigns against racial segregation in the United States. Within New Zealand, the complaisant orthodoxy that ours was one of the, or perhaps even, the ‘happiest multi-racial society’ in the world began to be questioned. Those working in anti-apartheid movements found young Maori radicals questioning why there was so much concern for racism in South Africa and so little concern for racism in New Zealand itself. Maori, especially those educated in the cities, began to use the language and tactics of political protest. From the early 1970s marches, land occupations, petitions for the official recognition of Maori language and annual disruptions of national day events at Waitangi on the anniversary of the signing of the Treaty of Waitangi all significantly raised the political temperature as to the lack of government policy on injustices affecting Maori from the past, and discriminatory marginalisation in the present. If it was no longer acceptable for Waitangi day speeches to praise race relations in the country, what was to be done?
17. Successive government policies of racial amalgamation, assimilation, and integration from 1840 right through to the early 1970s all assumed that civilisation and integration were a one-way process. Maori learned from the Pakeha
; Pakeha had little or nothing to learn from Maori. For reasons thought by governments at the time to be beneficial for Maori, much of our history since 1840 has included the denigration of Maori language and of Maori tribal and cultural knowledge systems. These were once considered to be relics of a bygone superstitious past and irrelevant to a modern people in the contemporary world. The collectivism of Maori societies had to be replaced with the individualism of progress. This policy was most apparent in the eradication of ‘beastly communism’ by the workings of the Native Land Court.
 Assimilation and individualisation were also the underlying premises of Crown policies towards Maori on the whole gamut of state interventions such as in health, education, housing and criminal justice.
 

18. Moreover, this was not just the policy of some distant nineteenth century past when imperial notions of British political, economic, cultural and military supremacy predominated in the thinking of a colonial society that thought of itself as a ‘Better Britain in the South Seas’.
 Sir Apirana Ngata represented the Young Maori Party in Parliament from the turn of the twentieth century until 1943 and was for a time Minister of Native Affairs. He, like many of his generation of Maori leaders, was a long-time advocate of the government’s English-language-only policy in the education of Maori children. This education, he thought, would prepare coming generations of Maori for the new world, dominated by Pakeha ways, that they must now live in. But he changed his mind in 1945 when he saw the startling statistics of inability to speak Maori among Maori new entrants to primary schools. He wrote a letter that helped to persuade a Maori Language Committee to recommend that ways must now be found to teach the Maori language in primary schools. He concluded: “Lastly there [is] something in the sentiment of preserving a culture which belonged to the country. With that goes the assertion that New Zealand would be all the richer for a bilingual and bicultural people.”
 

19. Decision-makers ignored these remarks and the committee’s recommendations. Bird, a long-serving Senior Inspector of Native Schools, sternly countered Ngata’s letter with this remark: “And finally if the result [of education policies] has been to make Maori lose his language, don’t forget that in its place he has the finest language in the world and that the retention of Maori is after all largely a matter of sentiment.”
 There are scores of documents stored in the archives that I have read expressing similar views that were adopted by Crown ministers and government officials right through until the 1970s. Indeed in 1960, in the Hunn Report, there was a final urgent thrust towards the rapid ‘integration’ of Maori in order to ‘close the gaps’ and then eliminate all special legal provisions for Maori. The Hunn Report crystallised government policy development during the period since 1945. It firmly fastened the concept of ‘integration’ to the masthead of Crown policy on Maori affairs and this remained at the forefront of policy until the re-assessments initiated by the third Labour government between 1972 and 1975.
 Hunn was aware that such a policy might cause resentment:


Here and there are Maoris who resent the pressure brought to bear on them to 
conform to what they regard as the pakeha mode of life.

Hunn did not apologise for such governmental pressures however. He explained that the government was pushing Maori to live a way of life that was ‘not, in fact, a pakeha but a modern way of life, common to advanced people’. ‘Advanced people’, it seems, were mostly Europeans but included Japanese. So it was made very clear in this report that government policy fully intended to apply pressure to Maori in order to force them to be modern. Hunn stressed that the problem for Maori was “not one of destination or route, but of pace” and “the rearguard” could not be left ‘to go their gait’ because they would “fall behind into a world of their own that provokes all the frictions of coexistence.”
 

A new political climate from the 1970s – Maori women at the forefront
20.  The change in the legal climate mentioned above that led to the establishment of the Waitangi Tribunal in 1975, and its extended historical jurisdiction in 1985, did not take place in a political vacuum. There were Maori cultural renaissance and language revival movements that had been working for significant political and legal changes for some time. This is usually traced back to a number of significant campaigns of political pressure exerted by Maori to reverse the assimilationist policies of the past, and to strengthen protection for remaining Maori land ownership instead of seeking to eliminate it. Important examples include the opposition to the Maori Affairs (Amendment) Act in 1967 which implemented a number of Hunn Report recommendations in relation to Maori land ownership. Then there was the Maori language petition to Parliament in 1972 that was eventually to lead to the recognition of the Maori language as an official language of the country.
 With its famous cry – “Not one more acre” - the Maori Land March that walked the entire length of the North Island to Parliament’s seat at Wellington in 1975 (now often called the ‘first Hikoi’) - certainly put pressure on Parliament to acknowledge the Treaty of Waitangi in the 1975 Act that first established the Waitangi Tribunal. The massive public demonstration and journey to Waitangi called ‘Hikoi ki Waitangi’ in 1984 was critical to the decision of a new incoming government to enact the historical claims jurisdiction of the Tribunal in 1985. Land protest occupations over the years - such as those at Whaingaroa [Raglan] and Takaparawhau [Bastion Point, Auckland] in the 1970s – and the arrests and political trials that followed the forcible termination of those occupations - were also hugely important.
 
21. At the Access to Justice Scholars’ Group Workshop held in March this year at Washington DC in preparation for this World Justice Forum, one of the commentators, Professor Susan Hirsch, invited contributing scholars to comment on gendered entailments in the cultures of protest and the cultures of litigation being described in the scholar’s case studies. At this point in this paper, therefore, it is important to note that Maori women played a strikingly paramount role in the leadership of the pre-1985 protest movements. Hana Te Hemera Jackson was the spokesperson for the Maori Language Petition in 1972. Whina Cooper was the dynamic leader of the Maori Land March in 1975. Eva Rickard led Te Matakite and the Whaingaroa land occupation in the later 1970s. Titewhai Harawira was an indomitable figure in the Waitangi Action Committee that staged protests at every Waitangi Day for many years. Nganeko Minhinnick constantly pestered the Planning Tribunal to recognise Maori spiritual and cultural values in the Manukau harbour regions. Of course there highly significant contributions from Maori men such as Syd Jackson of Nga Tamatoa [young warriors], Joe Hawke as leader of the Takaparawhau land occupation for 507 days in 1977-8, Ranginui Walker and Pat Hohepa within the Auckland District Maori Council took a much more proactive line than the elders that then dominated the New Zealand Maori Council, and so on. Nevertheless the pivotal role of Maori women in leadership within the culture of protest cannot be gainsaid. In the post-1985 period of moderately successful resorts to litigation in the courts and the Waitangi Tribunal, and then in negotiated agreements between Maori leaders and the Crown, however, women in leadership were remarkable by their invisibility. The New Zealand Maori Council came to the fore and initiated a remarkable series of court cases under the leadership of Sir Graham Latimer. The Government then arrived at significant commercial fisheries deals with a number of Maori leaders (all men) from various tribes, and followed that historical land claims deals with significant tribal groups led by high profile men such as Sir Hugh Kawharu, Matiu Rata, Sir Tipene O’Regan, and Sir Robert Mahuta. Note the number of knighthoods amongst those leaders (prior to the abolition of such honours in 2000). Of the women leaders in the earlier era of protest, on the other hand, only Dame Whina Cooper – founder of the Maori Women’s Welfare League as long ago as 1951- was so honoured.

22. It perhaps needs to be mentioned that Maori women of status in genealogical terms have always played leading roles in Maori communities. Certainly that was so in pre-colonial contact times, and one of the many culture clashes between the indigenous people and the state at the advent of colonial rule was the unwillingness or culturally blinded inability of British Crown representatives to comprehend and acknowledge the role of women in Maori leadership.
 This played out from the very beginning in 1840 during the nine months process in many parts of the islands of seeking signatures of adherence to the Treaty of Waitangi that was initially signed at Waitangi on 6 February. In spite of the refusal of Crown emissaries to seek the participation of women in ceremonies of adherence to the Treaty, at least 13 Maori women did actually sign the Treaty. There were also occasions when a Maori community refused to cooperate with the process when their women leaders were excluded. One well documented occasion in the northern South Island involved several Maori men withdrawing their agreement to sign when their highest ranking chief present, a woman, was excluded from the signing ceremony. One of the men who withdrew his agreement was the husband of that woman. 
 A telling cultural marker is that personal pronouns and possessive personal pronouns in the Maori language are gender neutral – not distinguishing between he and she nor between hers and his. Both Annie Mikaere, an indigenous legal scholar, and the New Zealand Law Commission have noted that, as colonial structures became entrenched, many Maori began to internalise colonial values and many Maori men relished the opportunity to consolidate their own power and to minimise the role of women in overt leadership positions.
 

23. Gender complications within leadership arising from that internalisation of colonial patriarchal values played out again in the post-1985 period within Maori society. After the culture of protest had created space for new initiatives to come forth - both within Maori communities and between Maori and the Crown - it was Maori men who came forward to take leadership in mounting litigation efforts and then in signing up to political compromise deals with the Crown. Such was the frustration of some leading Maori women about their exclusion from these processes that in 1993, in the aftermath of backroom governmental deals over appointments to the Maori Fisheries Commission, an urgent claim was lodged with the Waitangi Tribunal. This claim asserted that the Crown had failed “to protect and ensure the rangatiratanga [independent chiefly authority] of Maori women” and that the Crown’s  “actions and policies have resulted in the undermining of Maori women” within the “political, social and economic structures it has created”.
  The Tribunal has held many urgent hearings on a number of contemporary claims affecting Maori interests. It has chosen to avoid this difficult issue, however, by refusing to hold any hearings at all into the Mana Wahine [status and authority of women] claim.

A new legal climate from the late 1980s – Maori men at the forefront
24. A major expression of the new legal climate, in addition to the extended jurisdiction of the Waitangi Tribunal, was the incorporation of “the principles of the Treaty of Waitangi” into a number of Acts of Parliament enacted from 1986 onwards. This statutorily undefined phrase proved to be the hook that Maori litigants could latch on to in order to hold the government to account, or at least to stop further erosions of Maori rights and opportunities. In 1987 the President of the Court of Appeal stated that the court’s judgments enhancing the legal status of the Treaty were “to some extent creative” but only “because the legislature has given the opportunity” by inserting “the principles of the Treaty of Waitangi” into statute law.
 To the chagrin of government ministers, the Court of Appeal went on to find against the Attorney-General twice more within two years. All three sets of proceedings were launched by Maori to prevent the rapid implementation of neo-liberal policies, including the corporatisation and privatisation of state-owned commercial enterprises, undermining their opportunity to make good their claims for the return of Crown land and assets in partial satisfaction of historic grievances. It must be remembered that the historical injustices jurisdiction of the Waitangi Tribunal had only been passed into law in 1985 and, before any hearings of those claims, the government was now moving to divest itself of its most valuable assets. The court thrice found that the Government was in breach of a statutory obligation not to act “in a manner inconsistent with the principles of the Treaty of Waitangi” in the State-Owned Enterprises [SOE] Act.
 The truth is that the statutory wording was originally meant, by those who drafted it, to be largely meaningless – a minimalist “nebulous statement” to appease Maori claimants commencing their historical claims.
 However, the Court of Appeal judges insisted that words in a statute have to have a meaning, and thus they took seriously the opportunity judicially to create a jurisprudence of the meaning to be ascribed to “principles of the Treaty” that Parliament had left undefined.
 This legal reasoning then flowed into the analysis of those Treaty principles in Waitangi Tribunal reports. Twenty years later the principles of the Treaty developed by the courts and the Waitangi Tribunal remain very much to the fore in legal and political discourse.

Modest practical outcomes of the SOE lands case
25. The Treaty of Waitangi (State Enterprises) Act 1988 was the immediate outcome of the New Zealand Maori Council’s 1987 litigation concerning the “principles of the Treaty of Waitangi”. Maori agreement was secured for the transfer of large areas of Crown land to various SOE entities, without the Crown having to await a Waitangi Tribunal inquiry under the Tribunal’s new retrospective powers to investigate historical claims. In return for this concession, the Act required memorials to be placed on the certificates of title to those SOE lands (notifying prospective successors in title of a Crown right of resumption). It also bestowed on the Waitangi Tribunal a power of ‘binding recommendations’ in respect of such land if the hearing of claims by Maori led the Tribunal to the conclusion that the Crown had breached its Treaty obligations. The implementation of most of the provisions of the 1988 Act in the years since then has not been an unqualified success for the Maori plaintiffs. The prospect was that memorialising land titles would eventually lead to the Crown exercising its powers of resumption and returning significant areas of land to Maori ownership. Those hopes were dashed. 

26. The series of adverse court judgments initially had taken government ministers and legal advisers by surprise. Then successive governments began to elaborate a co-ordinated approach to Treaty issues and to establish a policy on the settlement of historical Treaty claims. This began with the formulation of principles for Crown action in 1989, a settlement policy in 1994 and a revised settlement policy in 2000.
 Thus Crown policy in an ad hoc way prior to 1992, and in a more systematic manner since then, has sought to persuade Maori to agree to comprehensive settlement packages intended to achieve ‘durable, fair and final settlements’ of all historical claims. Direct negotiations since then have been used to create modern instruments for the partial recognition of the bundle of customary rights claimed by Maori. These rights are a complex (and often undifferentiated) amalgam of customary rights under tikanga Maori [Maori law], Treaty of Waitangi rights, aboriginal title rights, and rights flowing from the principles of the Treaty of Waitangi that have been created by Parliament, the courts and the Tribunal since the Treaty of Waitangi Act 1975. In respect of historical claims from 1840 to 1992, Treaty settlements require that all customary entitlements are extinguished as part and parcel of the settlement process. Claimants must agree to this if they are to receive a Crown apology and the cultural and commercial redress package on offer. 

27. Returning attention, then to the 1988 Act, in any redress involving returns of land to claimants under Treaty settlement packages, the Crown has always insisted that claimants use their financial redress quantum to purchase land from existing Crown estate lands. The Crown has not been keen on using any SOE lands and it has certainly not entertained the possibility of resuming privately owned ex-SOE lands. Governments have been unwilling to risk relying on the 1988 Act because of the perceived wrath of private landowners losing their land (even though they would receive full compensation as notified to them, prior to their purchases, by the explicit memorials on their title). The elaborate provisions of the 1988 Act on memorialising SOE land titles and bestowing a power of resumption on the Crown have been totally ineffective. To all intents and purposes, SOE lands play no role in Treaty settlements.

28. What about the Waitangi Tribunal’s impressive sounding power to make binding recommendation for land to be resumed in favour of Maori claimants? Well, not once in 20 years has the Tribunal made a binding recommendation final order. It has heard arguments about doing so on four occasions and it has agreed to exercise its powers just once. After that single interim recommendation, however, the parties agreed to a negotiated settlement within the 90 days required prior to a final order.
 Government ministers, however, have been outspoken in threatening an immediate legislative clampdown on the Tribunal’s powers if a binding recommendation disturbed or undermined the fiscal calculations behind the Treaty Settlements policy. The Tribunal would and could look only at the claims advanced by the claimants in a particular inquiry. The Government, on the other hand, needed to maintain relativities over the country as a whole based on the benchmarks set by the fixed quantum (of around $NZ 170 million in each case) for the Commercial Fisheries, Waikato-Tainui and Ngai Tahu settlements between 1992 and 1998.
 

29. One feature of the 1988 Act is usually not at all remarked upon when its limited practical outcomes are noted, but is important for this paper. Part III of the Act provided for amendments to the Legal Aid Act 1969. This led eventually to Maori claimants representing collective groups gaining to access legal aid to pay for legal representation in Waitangi Tribunal hearings. That is an important aspect of the access to justice issues with which this paper is concerned and I will return to it below.

Broader outcomes of the SOE lands case
30. The modest practical outcomes of the 1988 Act to settle the SOE lands case are not the only consequences of the 1987 landmark judgments. The Court of Appeal’s reasoning on the extent of Crown and Maori obligations derived from ‘the principles of the Treaty of Waitangi’ launched more than a raft of further legal endeavours – it launched something more like a flotilla of further litigation seeking to enhance Maori rights. The Treaty was once dismissed by judges, by Crown advisers and by politicians as a simple nullity.
 It had remained almost totally irrelevant to standard legal discourse until 1975. Since 1987, however, it has become the focus of so much litigation that the work of lawyers, historians and others involved in such issues is now often unkindly referred to as the ‘Treaty industry’. A major reason for the growth of this ‘industry’ is that the Court of Appeal, in its 1988 court orders to conclude the SOE lands case following the enactment of the Treaty Of Waitangi (State Enterprises) Act, permitted the parties to re-open litigation: “Purely as a precaution, in case anything unforeseen should arise, leave to apply is reserved.”
 This innocuous looking leave reserved provision in the court order has been relied on by counsel for the Maori Council in at least nine further sets of court proceedings to question Crown policy on a wide range of issues including forest lands, fisheries, broadcasting assets, television broadcasting, radio frequencies, 2GHz spectrum allocation and the allocation of Crown forestry accumulated rentals. A useful review of and guide to the principles of the Treaty as expressed by the courts and the Waitangi Tribunal published by Te Puni Kokiri (the Ministry of Maori Development) in 2001 lists twenty-four relevant Waitangi Tribunal reports and forty pertinent superior court cases decided between 1988 and 2000 all of which may be said to stem in part at least from the 1987 decision.

More than a “subtle cultural repositioning”
31.  The legal climate change in the late 1980s has sometimes been described, or indeed been dismissed, as merely a “subtle cultural repositioning”.
 In my view, however, the SOE lands case heralded a genuine sea change in legal discourse.
 It is now frequently asserted that ‘The Treaty of Waitangi is the founding document of New Zealand.’
 This does not mean that the Treaty is in some direct manner legally enforceable. On the contrary the Privy Council, New Zealand’s former final appellate court, has reiterated the old orthodoxy that this Treaty like any other treaty is not a direct source of legal obligations unless incorporated into an Act of Parliament.
  The importance of the SOE lands case depends not so much on the decision itself, nor on the 1988 Act to settle that first set of legal proceedings on the principles of the Treaty, but in the dynamic interface between court decisions and later political outcomes. Appellate court judgments that support the ongoing existence of unextinguished aboriginal title rights or impose legal obligations on the Crown under the rubric of ‘principles of the Treaty’ as found in statutes, provide a form of political leverage that may be utilised by indigenous peoples’ negotiators in the process of direct negotiations between the Crown and Maori interests that often follow such decisions. This is a topic that has been thoughtfully considered by Jeremy Webber, a Canadian scholar who has spent part of his career in Australia. He has argued that aboriginal title litigation is less about the detailed specification and enforcement of substantive rights and more about the recognition of the fact of separate societies possessing their own bodies of law. Once the courts have recognised this fact, then it becomes a matter of direct negotiation rather than further litigation to work out how the customary rights can be exercised in present day circumstances.
 Given the disparity of bargaining power between governments and indigenous communities I am not entirely convinced of the merits of this approach. I agree that non-indigenous courts are hardly an appropriate forum to define indigenous customary entitlements and many Maori leaders, as with indigenous communities elsewhere, have decided to “negotiate” for whatever settlement deals are currently on offer from the Government of the day. The alternative - holding out for the enforceability of the Treaty of Waitangi itself (and not just its principles) and for state recognition of customary rights defined only in accordance with the authentic norms of tikanga Maori [Maori law] – may well be criticised as wishful thinking and political futility. Nevertheless it is important to acknowledge that for some indigenous people the point of litigation is not in fact to seal a negotiated deal. Such deals can be, and are, castigated as no more than ‘crumbs from the table’ in comparison to the lands and resources lost in the colonial dispossessions. For these claimants, distinctive Maori identities, Maori spheres of authority and Maori cultural knowledge systems must not be traded for nor subsumed within the rights integration trajectory of negotiated contemporary settlements for historical injustices. 

32. One leading Maori lawyer recognised both the unlikelihood of a generous response by governments to Maori claims, and the impending access to justice issues likely to arise for Maori claimants from the outset. In a report to the Minister of Justice in 1986, shortly after the extension of the Tribunal’s jurisdiction, Moana Jackson wrote:


Access to justice before the Waitangi Tribunal should be significantly improved by:


(i) government showing a more sincere commitment to redressing grievances under te 
Tiriti o Waitangi [the Treaty of Waitangi] than it has to date, and immediately 
providing the powers and resources needed to make the Tribunal effective;


(ii) priority should be placed on supporting claimants and non-lawyers in research, 
preparing and presenting their claims, in preference to use of private lawyers and 
legal aid.

33. As just indicated, some Maori claimants take the high moral ground and refuse to compromise what they understand their entitlements to be not only in terms of historic land loss claims but also in terms of claims to their continuing independent indigenous political authority. On the other hand other claimant groups, having sought recognition of their rights in litigation, then do move on to direct negotiations with the Crown. This path is commonly followed even though the government itself lays down strict parameters for such ‘negotiations’. It insists that any fiscal redress from the state must be within the redress relativities it has pre-decided are within the means of, and will be acquiesced in (if not enthusiastically supported by), the current generation of taxpayers. One or two Maori groups have preferred to avoid litigation costs altogether and move straight into direct negotiations with the government even if that means that their people’s stories never get to be told in a public forum. Thus, there is a wide range of approaches adopted by claimants within the different tribes in response to the government’s Treaty settlements policy for historical claims. 

Where did the money come from?
34. Engagement with litigation processes and negotiations, naturally enough, costs a lot of money. How could the lengthy journey towards some form of reparations for historical injustices be sustained from the resources available within Maori communities? The answer invariably is that this was not possible. Most members of Maori communities remain the most marginalised and poverty-affected members of New Zealand society. As noted above, the Hunn Report of 1960 noted those stark realities and advocated ‘integration’ policies as the remedy for ‘closing the gaps’. It failed. In 2000 the evidence and statistics contained in another government report on ‘closing the gaps’ found that new policies implemented since the 1970s – sometimes favouring ‘biculturalism’ and ‘Treaty partnership’, sometimes favouring ‘mainstreaming’ – had also failed to achieve social parity.
 Since that 2000 report the current government policy has been aimed at reducing the stubbornly continuing social inequalities as they affect Maori, but without appearing to ‘privilege’ Maori over others in the distribution of social services. A reshaping of national debate on Treaty issues was sparked by a speech by the then Leader of the Opposition to the Orewa Rotary Club on ‘Nationhood’ in January 2004.
 His notion of ‘nationhood’ involved staunch criticisms of what he named as Maori ‘racial privileges’, ‘two standards of citizenship’ for Maori and non-Maori, and biculturalism policies based on the supposed Treaty principle of a partnership between the Crown and Maori. His message evidently struck a deep chord of resonance with many New Zealanders of the majority Pakeha communities. Rather than defending and standing up for Treaty-based initiatives to provide health, education and other social services in partnership with Maori groups, ministers of the Crown rapidly reframed its capacity-enhancement policies focussed on Maori as if they had always been ‘needs-based’ and not ‘race-based’ nor ‘Treaty-based’.

35.  Meanwhile, given the social disadvantages that have been and continue to be the daily life of most Maori, how did leaders of Maori communities gain access to the courts and tribunals in order to advance their historical injustice claims? How did those claimants, once they had lodged their claims, compile the compelling evidence of colonial dispossession that needed to be put before the Waitangi Tribunal if it was to make findings and recommendations favourable to the claimants? A sea change in legal discourse does not happen without a considerable and an expensive investment in litigation strategies and sound historical research. Prior to 1987 almost all the legal advice available to Maori claimants was provided by academic lawyers (like myself) working on an honorary basis outside normal working hours, and practising lawyers working pro bono publico or for very little remuneration. What then were the practical mechanisms that enabled a ‘Treaty industry’ of paid professionals advocating for Maori claimants to emerge? As may often be the case in a small-scale society perhaps, especially one like New Zealand with a very flexible constitution and moderately easy access to the parliamentary law-makers, the answers to these questions are not necessarily to be found in well-articulated plans coherently thought out in advance. Rule of law remedies do not always emerge from adherence to high principle. Rather, new policies emerged and new laws were passed that were cobbled together to meet the exigencies of the political moment. I turn now to trace some of the key elements of the answers to my above questions.

State funded legal aid representation
36. The lawyers advising and representing the NZ Maori Council in the mid-1980s did not expect significant monetary remuneration for their considerable efforts. Their client was a creature of statute, a quasi-autonomous non-governmental organisation, with little annual income and no assets. It was in no position to promise high professional fees to its advisers but it firmly believed that its cause was just and it asked these lawyers to advance that cause. As it has turned out the future preferment of those barristers was not blighted by their advocacy of Maori causes, but that was certainly not a given at the time.
 It was very evident by late 1986, as the first major historical claims hearings began at Te Hapua (where the Tribunal first sang the chant quoted above), that the existing legal aid system was totally unable to handle claims on behalf of collectives of Maori people. State funded legal aid had always been a means-tested service provided only to individuals without significant assets and with a very low income. In the event that civil litigation was successful, the grantee of aid would be required to reimburse the state’s funding agency. Even within highly marginalised Maori communities, there would be some members of a claimant tribe who owned their own homes and some other assets. Would every single member of the tribe have to pauperise themselves completely before any legal aid could be granted? Would a significant proportion of the value of any land returned or financial redress obtained from Waitangi Tribunal processes have to be diminished by the reimbursement of legal aid grants?

37. As noted above, the SOE lands case of 1987 ensured that the Maori plaintiffs had considerable political leverage available to them. The Court of Appeal granted a form of injunctive relief so that transfers of assets from the Crown to SOEs could not take place without better safeguards being put in place for Maori claimants than those already included in the State-Owned Enterprises Act 1986. Maori were seeking to ensure that the Crown would still have land assets to return to them if their newly granted rights to litigate historical injustices were successful in achieving recommendations that some land lost to tribes as a result of breaches of the Treaty of Waitangi, or the principles of the Treaty, should be returned. The jurisdiction of the Waitangi Tribunal was restricted to Maori grievances against the Crown only. The government on the other hand - a Labour Party government with a socialist/social democratic past – was determined to proceed rapidly with the neo-liberal agenda that came to the fore in the 1980s in many parts of the world. It sought to minimise the role of the state in commercial endeavours and to proceed by corporatisation (and eventually privatisation) towards a drastic reduction in the amount and value of Crown-owned assets. It was utterly determined that the asset transfer policies it had decided upon had to proceed. It felt compelled by the SOE lands case court orders to make some concessions to the Maori plaintiffs. One of those was Part III of the 1988 Act. This enactment ensured that in law nothing in the definition of a ‘person’ in the Treaty of Waitangi Act 1975 “prevents legal aid being made available to that Maori, for the purposes of the proceedings in relation to that claim.”
 A subsequent section went on to ensure that a District Committee responsible for legal aid had to consider “whether the group would suffer substantial hardship if aid were not granted” and also “the extent to which persons who could be members of a group might reasonably be expected to contribute from their financial resources towards the costs of the proceedings”.

Crown Forest licence funded resources
38. The government ministers had hardly got over their 1987 difficulties, and taken a breather after the 1988 Act settled the first Maori Council case, when they were in trouble again. Along came the Court of Appeal with another decision calling a halt to the government’s ongoing neo-liberal agenda. On this occasion it was the government decision to divest itself of its immense state forest assets – much of it a product of the state funded forest planting schemes that had enabled the New Zealand economy to emerge from the Great Depression of the 1930s. As a result of a failure properly to consult with Maori who might have justifiable claims to these lands, and indeed a failure to do anything more than merely inform Maori communities of a decision that had already been made, Maori plaintiffs succeeded in halting those plans by a Court of Appeal order.
 Thus the government went back to the drawing boards again in negotiations with the Maori plaintiffs. This time the outcome was the Crown Forest Assets Act 1989. The original intention of that Act was to provide a rapid means of providing for Waitangi Tribunal hearings on Maori claims to forestry lands. The Crown Forestry Rental Trust, administered by both Crown and Maori appointed trustees, were to fund research into those claims from Crown forest licence payments. Those payments were derived from ground rental payments from privately-owned forestry companies who bought the cutting rights to Crown-owned forests. The trees were privatised, but the land in which they grew remained Crown land until the Waitangi Tribunal made an order returning it to Maori claimants, or confirming the validity of Crown ownership. The actual outcome of the Act was very different. The Crown Forestry Rental Trust, by its accumulation over the years of an ever-increasing fund of Crown forest licence payments, became the goose that laid the golden egg that has funded most ‘Treaty industry’ professionals, other than legal aid lawyers, from 1990 to the present.
39. The main reason for the failure of forest claims to be rapidly disposed of, in the manner contemplated by the government negotiators of the 1989 Forests case political compromise, is that there was a major change of policy by the government itself. This happened in the early 1990s. When a National Party administration replaced the Labour Party government following the 1990 general election, the incoming government initially followed the pattern of its predecessor in taking an ad hoc approach to Crown-Maori historical claims issues. Ministers wished to continue along the neo-liberal path with a privatisation of surplus railway assets. Therefore a working party of lawyers and historians was brought together by the Crown and a pan-tribal National Maori Congress (that held influence for a while). That joint working party attempted to deal purely with claims issues affecting the railways lands themselves.
 By 1992, however, the government had decided that it was not possible to just pick off one sort of an issue at a time without knowing what more issues and what more claims might emerge in the future. It was not sensible to deal with SOE lands, then with coal interests, then with forest lands, then with railways lands, and so on. Nor was it any longer possible to pretend that some extremely modest historical claims settlements from the 1940s really had settled claims considered and reported on by a Royal Commission in the 1920s.
 A comprehensive “full and final” Treaty settlement policy was required.
 The new policy was proposed in 1994 and it became known as the ‘fiscal envelope’ policy.
 It was dramatically rejected, by all shades of Maori opinion, as utterly inadequate redress for Treaty grievances during governmental consultations with Maori communities in 1995.
 Nevertheless the government did not have any other policy on offer. The proposals become government policy, some prestigious tribal leaders were willing to negotiate with the government in spite of the upheaval over the proposals, and an only slightly modified version of that policy remains in force to the present.

40. A major element of this Office of Treaty Settlements policy was that there were to be no more partial settlements of historic grievances. Inquiries into those grievances had to cover all possible points of contention between Maori and the Crown and then a comprehensive settlement would be arrived at including a Crown apology for Treaty breaches, a fiscally neutral cultural redress package, and a commercial redress package constrained by the government’s self-imposed fiscal envelope and by relativity considerations as between claimant groups from throughout the country. From this point on, therefore, the Crown Forestry Rental Trust became obliged to support historical research into all aspects of historical injustices claims. The forest lands claims could not be settled unless and until all other claims were ready to be settled. Thus - in order to settle the forest lands claims - the research and inquiry into all claims that, at least in some small part, could be said to be related to a forest lands claim had to be fully dealt with by teams of commissioned researchers and claimant managers. In this unintentional way the Trust, with its ever-increasing pool of funds, came to be the source of financing for the whole project of claims brought for hearing to the Waitangi Tribunal. For a short time in the early 1990s the Trust even paid lawyer’s fees, but then counsel preparing for the first stage of the Kaipara District inquiry of the Tribunal in 1996 finally managed to satisfy a Legal Aid District Committee to implement the long dormant provisions on legal aid in the 1988 Act discussed above.
 By 1998 $1.5 million of the total Legal Aid budget of $85.8million was spent on Waitangi Tribunal proceedings. As practicing lawyers caught on to the opportunities to represent a plethora of smaller claimant groups, most of whom were previously unrepresented by counsel, and as the pace of district hearings by the tribunal quickened, $4.4 million of 2001’s total Legal Aid budget of $78.6 million arose from Tribunal hearings.

41.  In a somewhat defensive manner, because of the high (indeed inflated) expectations projected onto the Trust by many Maori leaders, the Trust reported to a gathering of interested parties in 2005 as follows:
 


The Crown Forestry Rental Trust (CFRT or the Trust) holds approximately $395 million in trust, representing the accumulated rental proceeds from 400,000 hectares of Crown forest licensed land. These lands are the subject of hundreds of Waitangi Tribunal claims. When the disputed titles are finally resolved the assets the Trust protects will be returned to the confirmed owners. The Trust capital fund grows by approximately $25 million each year. Maori expectations of the Trust, and the settlement process generally, are high. Maori with claims to Crown forest licensed land increasingly look to the Trust to assist them in the prosecution of their claims. It is clear that many Maori are frustrated by the length of time it is taking to resolve the ownership of claims and frustrated with the process they must undertake to resolve those claims. The settlement process is complex and demanding. It requires organisation, unity, and leadership. The Trust can only provide resources to assist groups; it is ultimately up to each tribe to settle its own claim with the Crown.

The main purpose of the Crown Forestry Rental Trust is the management and administration of interest earned from investment of rental proceeds from Crown forest licensed land. It uses this interest to assist eligible Maori claimants in the preparation, presentation and negotiation of claims involving Crown forest licensed land before the Waitangi Tribunal and Office of Treaty Settlements. The Trust has been supporting claimants since it was established in 1990. We would like to see our work done, that is, the ownership of all Crown forest land resolved by 2015. The Trust is not responsible for settlement outcomes, and yet the Trust’s performance is judged by the New Zealand public on the number of claims settled which involve Crown forest licensed land. This is its conundrum. It relies on claimants and the Crown to reach agreement – the Trust cannot do that. This is because the Trust does not have the power to negotiate or settle Treaty claims. Nor is it a Government agency. It is an independent organisation that has a responsibility to provide eligible Maori groups with financial and technical support so they can settle their claims with the Crown themselves. It is claimants and the Crown who must ultimately settle claims. The Trust provides appropriate resources to eligible Maori claimant groups and holds claimants accountable for what is achieved with those resources. Many groups perceive the CFRT to be an organisation with limitless resources to assist Maori claimants. This is not right. While CFRT does hold this amount in trust, it has no authority to use this money. It has the responsibility to hold this capital in trust and can only be released once the beneficiaries are confirmed. It cannot use the capital.


In reality the CFRT has an annual budget of approximately $20 million to assist Maori with claims to Crown forest licensed land. These funds must be used wisely if it is to assist eligible groups make material progress through the settlement process.

42.  Given the funds at its disposal, it is perhaps not surprising that the Trust, and the ‘Treaty industry’ more generally, continue to come in for more than a little adverse criticism. Among the critics are the present Minister of Foreign Affairs, who is the leader of a minority party in Parliament, and even a former member of the Waitangi Tribunal itself.
 For the purposes of this paper however, it must suffice to say that, more by accident than by design, a mechanism has been found in New Zealand to provide access to justice for indigenous claimants and the provision of sound professional assistance to promote and support the hearing of their historical injustice claims before a Tribunal with the expertise to inquire into and report upon those claims.

Where to from here?

43. The purpose of this case study for the World Justice Forum has been to provide a concrete example of the rule of law operating to deal with the historic land claims of an indigenous people overwhelmed, but not obliterated, by the juggernaut of European colonialism. The focus has been on ‘justice’ as including historical claims dealt with in a modern legal forum, and on access to that justice. Other papers to be considered in the World Justice Forum will undoubtedly note the chasm that often exists between the guaranteed rights of individuals and peoples in the laws and statutes of a nation on the one hand and the flagrant disregard or violation of those rights in the daily practices of governmental and private power interests on the other hand. Thus to provide a mechanism for justice does not mean that the people who need access to that system justice do in fact participate in it. In this New Zealand Aotearoa case study, however, there can be no doubt that – even if not well planned or even intended at first - access to justice at least so far as Waitangi Tribunal hearings is concerned has been achieved to a very considerable extent. I would not go so far as to say the same for the Office of Treaty Settlements’ direct negotiations policies. 

44. The Waitangi Tribunal itself is ever aware of the need to be open to the needs of claimants and to provide a balanced, streamlined inquiry process. In 2001 it adopted a new approach aimed at reducing the excruciating delays that had occurred in some district inquiries. In 2005 it revised that new approach to provide a number of optional alternatives to claimants. The option chosen might differ depending on whether their preference was for a detailed inquiry into the historical claims for the sake of clarity on the past injustices, or whether the more important goal was to lay the foundations for entry into Office of Treaty Settlement processes.
 The Tribunal’s own voice is not, however, the only view on these matters. Commentary on the access to justice issues covered in this paper will also involve adverse criticisms of the Tribunal processes. Thus a Maori academic like Annie Mikaere argues for a Treaty-based recognition of tikanga [Maori law] as the first law of the land to be of paramount importance - more important certainly than the narrow focus of the Tribunal processes and Crown policies on historical land claims.
 Another Maori academic, Claire Charters, is fed up with the government’s flagrant violation of due process norms. The Foreshore and Seabed Act 2004 was passed, with government invocations of the necessity for parliamentary supremacy, despite a compelling report of Tribunal recommendations on foreshore and seabed claims that urged the government to delay legislation and to enter into a ‘longer conversation’ with Maori. Charters will promote radical constitutional change to entrench the Treaty in the formal constitutional cannon of the nation and she will seek further endorsement for such proposals from various United Nations agencies.
 Even within the Tribunal hearings themselves, a few practising lawyers like Annette Sykes will continue to confront the Waitangi Tribunal with arguments for tribal autonomy and for the Treaty concept of ‘tino rangatiratanga’ to be understood as a claim to Maori self-determining independence at odds with the usual assertions that acceptance of Crown sovereignty is not contestable in the Tribunal forum.
 For those interested in gender issues and the culture of protest, it is worth noting that all three advocates whom I have just quoted - urging the Tribunal to take a much wider view of what ‘justice’ is all about for indigenous peoples - are Maori women.

45. It is my hope that this written case study, the presentation of the paper to a session of the World Justice Forum, and feedback from panellists and participants at that Forum, will assist the author to revise and improve the focus of the case study with a view to future publication. Meanwhile this paper is not in a final form and the author would expect that it should not be cited or quoted from without the explicit permission of the author or the American Bar Association. Inquiries may be addressed to: dv.williams@auckland.ac.nz
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