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INTRODUCTION

The dispossession of land was both a means and a measure of the subjugation of Africans in colonial and apartheid South Africa.  Under colonial and settler governments, dispossession was carried out by conquest.  After the formation of the Union of South Africa in 1910, it was carried out under colour of law – the starting point being the Natives Land Act of 1913, which prohibited African ownership of land in all but a very small part of the country.  Sol Plaatje, in his classic Native Life in South Africa, famously recorded:

“Awaking on Friday morning, June 20, 1913, the South African native found himself, not actually a slave, but a pariah in the land of his birth”.

It was inevitable that land reform would be high on the agenda of the democratic government which took office in 1994.  The first substantive legislation enacted by the new democratic Parliament was the Restitution of Land Rights Act.  This provided for the restoration of land (or the provision of just and equitable compensation) to people and communities who had been dispossessed of land after 1913 as a result of racially discriminatory laws or practices.

A suite of laws was then enacted to provide protection against unfair eviction to the huge number of dependent and vulnerable people occupying land which they had not been able to own.  These were particularly farm-dwellers and residents of urban informal settlements.

First was the 1996 Land Reform (Labour Tenants) Act, which was designed to deal with a particular class of person living under semi-feudal conditions.  This was followed by the 1997 Extension of Security of Tenure Act, which broadened the protection against eviction to other occupiers of rural land.  In 1998 the Prevention of Illegal Eviction From and Unlawful Occupation of Land Act was enacted, to deal with the position of people in urban areas.

The legal paradigm of this legislation was significant.  The laws were enacted in the context of constitutional provisions which placed an obligation on the state to take legislative and other measures to achieve land reform, and to promote the right of access to housing.  The laws were rights-based: the apartheid experience had demonstrated the importance of rights as a protection against the failure to exercise power in a lawful manner.  It was assumed that this would also be necessary in a post-apartheid era.  The laws were for the most part drafted by people from the non-governmental sector, who had experience of working with vulnerable people who had been the victims of dispossession and eviction.  They knew the power of rights, and of courts – and they knew the vulnerability which flows from an absence of rights.  The laws created a judicialised process.  This was the result both of the fact that they were based on legally enforceable rights, and because judicial process was considered necessary in order to allay white fears of an arbitrary seizure of land after the transition to democratic rule.

The key to a rights-based process, of course, is access to justice.  This paper reviews the extent to which the intended beneficiaries of land reform have been able to obtain access to justice, and therefore have been able to enforce the rights conferred upon them by the Constitution and the new laws.  It then suggests some lessons for “access to justice” which emerge from the South African land reform experience.

REVERSING INJUSTICE:

THE LAND RESTITUTION PROCESS
It was originally anticipated that up to 3.5 million people might have rights under the Restitution of Land Rights Act.  By the closing date of 31 December 1998, 63 445 individual and community claims had been lodged, probably affecting more than the anticipated 3.5 million people.

Initially, the Restitution Act required that all claims be decided by a specially constituted Land Claims Court.  The reason for this was that it was expected that land restitution would be a point of sharp conflict between the interests of existing (mainly White) property holders and the (mainly black) claimants, and that judicialising the disputes would both lend comfort to those who felt threatened, and enhance the quality of the decisions.  The drafters recognised that access to justice would be a problem.  By definition, the claimants were people who had been dispossessed, or whose predecessors had been dispossessed.  Many were unlikely to be able to pay legal fees.  The Act therefore made special provision for claimants to receive legal aid. 

Although an avalanche of claims was lodged, in the early years very few were resolved.  There were three main reasons for this.

First, all claims had first to be investigated and processed by the statutory body (the Commission on Restitution of Land Rights) which was created for this purpose.  Particularly in the early years, the Commission was inadequately staffed and resourced for the task which it had to undertake.

Secondly, most of the claimants did not have access to legal representation, which was for practical purposes essential for bringing a case before the courts.  There widespread poverty amongst the claimants, who could not afford to pay or legal services.  Despite the special provisions in the Act, there was not an effective system of civil legal aid.  The result was that it was impossible for all except a tiny minority of claimants to bring their cases before the court.  

Thirdly, judicialising the process slowed down the finalization of claims.  Courts require procedural and technical compliance of a degree which is difficult to achieve in a process involving very large numbers of claims.

It emerged that this degree of technical compliance was not necessary where in fact there were no disputing parties, which was usually the case.  In the overwhelming majority of cases, the land was owned by the State, or the claimants were seeking compensation from the State rather than the restoration of ownership of the land.  My own experience as an administrative official has taught me that pragmatic considerations very often prevail in administration, and that in practice “90% correct” is a more than adequate benchmark for most administrative decisions where there are no disputing parties or conflicting interests.  Courts, however, are required to seek to achieve total compliance, including in all technical and procedural aspects.

Requiring all claims to be resolved through a court process resulted in a stifling of progress.  If one were to take an analogy to social welfare claims, one can readily see that social welfare systems would quickly collapse if every claim for a benefit had to be approved by a court.  

The result of this experience was that the legislation was enacted to authorise the Minister of Land Affairs to enter into a settlement agreement with the parties which had an interest in the claim.  The Minister was also authorised to delegate this power to departmental officials.  This change led to a dramatic increase in the resolution of claims.  Many claims were dealt with administratively, with little or no involvement of lawyers.  It is fair to say that some errors were made in the administrative process.  In particular, some claims of doubtful validity were admitted.  The land restitution process has been imperfect, and is not yet complete.  However, very substantial success has been achieved for a large number of people.  

Perhaps the most important lesson of the restitution process was that it is a mistake to judicialise claims which can be effectively dealt with by administrative process.  The reason for dealing with claims administratively, at least in the first instance, may be the sheer volume of claims to be dealt with, or it may be the particular nature of the claims.  Access to justice is not achieved only through the courts: it is also achieved in the daily encounters which people have with officials of the administration.  The lives of poor people do not, for the most part, revolve around decisions in courts.  It is administrative officials who make most of the decisions which have the sharpest impact on the lives of poor people.  While judicial control over administrative processes is vital, it is not only courts which can give access to justice.

PROTECTING THE VULNERABLE:

THE EVICTION OF FARM DWELLERS

For a farm worker, the consequences of eviction from the farm are often catastrophic.  The eviction usually signifies the termination of employment.  There is only a very limited prospect of obtaining alternative employment in a context where the farm worker has low formal skills, and employment in the agricultural sector is shrinking.  The farm worker and his family lose what is usually the only home which they have, and face a real likelihood of homelessness.  Social networks are disrupted, as the prospect of finding an alternative place to live in the district is usually very remote.  Contact is lost with family and friends.  The schooling of children is disrupted.  In some cases, the farm worker has kept a small number of animals, such as cattle and goats.  This is often the only capital which the farm worker has been able to accumulate.  Eviction means that there is nowhere to keep these animals, and they may have to be disposed of, usually under pressure and without an opportunity to negotiate a fair price.

All of this takes place in a context which is profoundly affected by South Africa’s history of dispossession and discrimination.  As Deputy Chief Justice Moseneke pointed out on behalf of the Constitutional Court in Department of Land Affairs and Others v Goodgelegen Tropical Fruits (Pty) Ltd,. these are no ordinary contractual relationships.  That case dealt with labour tenancy, which is a particular form of farm employment in which the farm worker is given the right to use land in exchange for providing labour, often at little or no cash wage.  The farm owners had evicted the labour tenants in 1969, relying on the labour tenancy contract.  Now the labour tenants claimed restitution, asserting that their dispossession had been the result of racially discriminatory laws or practices. 

The Deputy Chief Justice explained the context as follows:

“[63]
These laws on labour tenancy cannot be viewed in isolation.  They must be considered in the context of other laws which ensured that blacks could not acquire title to land; could not insist on the recognition of their existing rights in land; could not seek to protect those existing rights in land against further erosion; and were precluded from asserting rights to occupy or move on to land in so-called non-scheduled areas other than as squatters or labour tenants whose rights continued to be diminished.  These laws must be understood, particularly from the 1930s onwards, in the light of labour laws which prevented blacks from unionising; from withholding labour or otherwise effectively bargaining; and from lobbying or otherwise having an effective voice in central government because of a lack of proper representation …

[73]
It is so that the Altenroxels [the owners of the land] purported to act as free agents to advance their agro-economic interests.  It may be that they wanted to arrange their affairs to earn more money.  But to accept that they were free agents is to fail to grasp that their dubious freedom to deprive others of their rights in land was owed to racially discriminatory laws and State policies and practices that were intended to facilitate and did expunge land rights of black labour tenants.  The dispossession initiated by the Altenroxels was a progeny or direct consequence of unjust laws and State sponsored practices towards land rights of black people”.

When one has regard to this deeply felt sense of historic injustice, and the drastic consequences of the eviction of farm workers, it is not surprising that after 1994 the new government took early steps to attempt to protect farm workers from unfair eviction.  The purpose of this undertaking was to transform a relationship characterised by the unilateral exercise of overwhelming power, into a relationship governed by law and by the principles of equity.

The Land Reform (Labour Tenants) Act of 1996 was the first step in this direction.  It dealt with a relatively small class of people.  It was followed closely by the 1997 Extension of Security of Tenure Act, which gave protection to all farm dwellers who occupied the land in question with the consent (express or tacit) of the owner.

The legislation was enacted at a time when many white farmers, believing the exaggerated propaganda which had been put out by the previous regime about the desire of the African National Congress arbitrarily to confiscate land, were anxious to reduce the number of people living on their land who might otherwise make some claim to it.  The context was therefore a demonstrated pattern of increased evictions from farmlands.  This had been aggravated by the changing structure of agriculture, which was in any event leading to a reduction in the number of farm workers.

The Extension of Security of Tenure Act prohibited any eviction which did not take place by virtue of an order of court.  It laid down detailed procedures which had to be followed before an eviction could take place, and gave the courts a wide equitable jurisdiction to decide whether an eviction should be ordered - and if so, when it should take place.  Because of fears that many rural magistrates had close social connections with land owners in their districts, the decisions of the local Magistrates’ Courts were to be subject to automatic review by the specialist Land Claims Court.

It soon became apparent that the enforcement of the Act was not effective.  Reports were received that numerous evictions were continuing to take place outside the law, notwithstanding the fact that eviction contrary to provisions of the Act constituted a criminal offence.  The Department of Land Affairs, which had primary responsibility for implementation of the Act, was understaffed and overstretched in attempting to implement an ambitious and wide-ranging national land reform programme.  It did not have the staff “on the ground” across the country who could monitor what was happening, and provide support and assistance to farm workers who were threatened with eviction.  The Department of Labour and police in the rural areas showed little interest in the matter.  The provincial Departments of Agriculture, which saw their primary function as being to support commercial farmers, showed even less interest.  Non-governmental organisations, which had traditionally provided many forms of support (including legal) to rural people, were too few and too small to be able to provide support on any substantial scale.

In response to the evidence of widespread evictions contrary to the law, a non-governmental organisation, the Nkuzi Development Association, brought an application in the Land Claims Court.  It sought an order compelling the government to provide legal aid to farm workers who needed it in order to assert their statutory and constitutional rights to protect their tenure.  The government was placed in something of a quandary: on the one hand, neither the Department of Land Affairs nor the Department of Justice (which was responsible for the Legal Aid Board) accepted the existence of a legal obligation to provide legal aid in these circumstances.  On the other hand, the government could not be seen to be opposing a claim for assistance by one of the most vulnerable groups in society, who were asking only that the rights granted to them by legislation be made effective.  In the event, the government decided not to respond to the application, and simply abided the judgment of the court.

The Land Claims Court heard argument on behalf of the Nkuzi Development Association.  The evidence showed that there were widespread evictions, and that many of them took place outside the law.  It showed further that it was practically impossible for most farm dwellers to obtain legal representations:  they could not afford to pay for it themselves, and the services of the Legal Aid Board were restricted (save in exceptional circumstances) to criminal cases.  

On 6 July 2001 the Court made an order that persons who have a right to security of tenure in terms of the Extension of Security of Tenure Act or the Land Reform (Labour Tenants) Act, and whose security of tenure is threatened or has been infringed, have a right to legal representation or legal aid at State expense if substantial injustice would otherwise result, and if they cannot reasonably afford the cost thereof from their own resources.  The Court declared that the State is under a duty to provide such legal representation or legal aid through mechanisms selected by it.  The Minister of Justice and the Minister of Land Affairs were directed to take all reasonable measures to give effect to the order, so that people in all parts of the country who had tenure rights under these laws, were able to exercise those rights effectively.

In response to the judgment, the Legal Aid Board resolved that it would provide legal aid to people in this position, notwithstanding the fact that its principal focus was on criminal legal defence.  The Department of Land Affairs responded in a more limited manner.

Despite this, however, there continued to be reports of widespread farm evictions.  The Nkuzi Development Association, working with a professional social survey organisation, then undertook a National Evictions Survey.  The results were very disturbing.  The survey found that from 1994 (when the democratic government took office) to the end of 2004, an estimated 942 303 people had been evicted from farms.  During that decade, more people had been evicted than in the previous decade (where the number was estimated at 737 114).

The survey found that one-third of the evictees had no knowledge of their rights.  Two-thirds of those evicted had wanted some kind of assistance.  Just under a third of the whole class wanted either legal representation, or assistance with mediation in order to enable them to talk to the farmer.  75% of those who wanted assistance of one kind or another, did not know where they could get it.

In the event, only 7,5% of those evicted obtained any assistance at all.  Even among this group, many did not receive adequate assistance.  Officials of the Department of Labour were unhelpful.  The police were not only unhelpful – in half of the cases, they actually assisted the person carrying out the eviction, as did some other government officials.  This was despite the fact that only 1% of the evictions involved any legal process – the rest were outside the law.

The survey demonstrated the correctness of what had been reported anecdotally:  the law was not providing effective protection, and was being completely bypassed in all but a tiny minority of cases.  A very large number of evictions were being carried out unlawfully.  There were not adequate support structures in the rural areas to enable farm dwellers to know what their rights were, and to enforce them.

It is not possible to know to what extent the new law, taken together with the Nkuzi judgment and the decision of the Legal Aid Board to provide legal representation, had a material impact.  One can fairly assume that in some cases, the owners did not attempt eviction, because of the law.  One can also assume that in a substantial number of the cases which were defended, the farm dwellers received the protection to which they were entitled, and were not evicted.  For example, the Rural Legal Trust (a non-governmental organisation funding legal services) reported that of 648 cases which it took on in 2002/3, there were only 250 actual evictions, with 137 matters still pending.  That pattern was repeated in 2003/4.  Successful defences were not reflected in the statistics contained in the National Eviction Survey.  However, it is indisputable that evictions continued apace, and that in all but a tiny minority of the cases in which evictions did actually take place, the law was entirely ignored.
It would therefore be wrong to conclude from the National Evictions Survey that the enactment of the law had no positive impact, or even (as some have suggested) had a negative impact.  One simply does not know to what extent evictions would in any event have increased, having regard to white fears and the changing structure of agriculture.  The historical patterns revealed by the statistics suggest that factors other than the Act (including the introduction of minimum wage legislation) were probably the major cause of the increased number of evictions.  The patterns show that the number of evictions spiked when the anti-eviction legislation was in the process of enactment, but then decreased significantly.  Whatever one makes of the statistics, what is indisputable is that a huge number of people who were the intended beneficiaries of the new Constitution and the new legislation, were not able to obtain access to justice.

It is fair to say that the main reasons for this failure were probably the following:

1. Very many farm dwellers were not aware of their rights.

2. Where farm dwellers were aware of their rights, there were not accessible agencies which they could approach for assistance in enforcing those rights.

3. There was no effective social mobilisation of farm workers, for example through trade unions, to insist on compliance with their rights.  Farm workers are an atomised and isolated class of people.

4. There was no effective monitoring of what was actually taking place on the ground;

5. While legal aid was in principle available, the offices of the Legal Aid Board could not and did not extend effectively to every corner of the country.  Most of the people affected would have found it difficult to obtain legal aid.  The Board did not have full-time staff based in rural areas to provide legal services, and was dependent on requests for legal aid from practitioners in private practice – of whom there were very small numbers in rural areas, and most of whom would have had social connections with the farm owners rather than the farm dwellers.

6. The State agencies responsible for enforcement of the law did not do so effectively, and in very many instances facilitated unlawful eviction.

7. Public representatives (members of Parliament, members of Provincial Legislative Assemblies and local government councillors), with only limited exceptions, did not engage effectively with the State departments and institutions responsible for implementation of the law, in order to promote the interests of their constituents.

BUILDING CITIES FOR ALL:

URBAN EVICTIONS

One of the cornerstones of modern apartheid was the premise that the cities were for the most part a white preserve.  Africans were tolerated or permitted there only under limited circumstances, primarily if their labour was needed in the city.  This was enforced by a system known as “influx control”.  This was a complex legal system in terms of which Africans could remain in the cities only if they either qualified for permanent residence by virtue of birth or lengthy residence and employment in the area, or if they obtained a permit for a limited period (not exceeding a year) on the basis that their labour was required in the area.  Africans could not own land in the cities.  They could only live in areas designated for Africans, occupying housing which had been erected by and owned by the authorities.  The authorities provided only as much housing as was considered necessary in accordance with the policy that Africans had limited rights, if any, in the cities.

In the 1980s, the system of influx control collapsed.  This was the result of a number of factors.  Increasingly, the laws were being ignored by ordinary people, who moved to the cities because that was where economic opportunities were available.  The enforcement of the system became more difficult as a result of the sheer volume involved.  A series of decisions by the courts made it less difficult for Africans to meet the qualifications for permanent residence rights.  This in turn made the system more difficult to administer and enforce.  Finally, in 1986, the influx control system was legally abolished.  By this time, some estimates were that the number of Africans living in the cities was double the “official” number.  It was however, the “official” number which determined the provision of housing.  The inevitable result was the mushrooming of informal or “squatter” settlements in all of the major cities.  By the time the democratic government took office in 1994, there was a huge backlog in the provision of housing.

The eviction of people from urban informal settlements therefore also took on a highly political and contested nature.  Mass evictions had been a common and hated feature of the apartheid government.  The reason people were living in informal settlements had its roots in the apartheid policies.  People who were evicted had nowhere else to go: in practice, people evicted from an informal settlement had no alternative but to move to another informal settlement, build another house, and start all over again, waiting to see whether another eviction would take place.

In response to this, Parliament enacted the curiously named “Prevention of Illegal Eviction From and Unlawful Occupation of Land Act”.  The Act provided both procedural and substantive protection to people living in informal settlements.  No eviction could take place without an order of court.  In addition to creating substantial procedural protection, the law gave the courts a wide discretion to decide whether to order eviction, the overriding criterion being whether eviction was “just and equitable” in all of the circumstances.

Where evictions took place in the cities, they usually took the form of the eviction of a large number of people who together occupied a particular piece of land or derelict building.  It was not long before such people started making use of the Act to defend themselves.  However, the courts were not very responsive.  Where the correct procedures had been followed, an eviction usually followed as a matter of course.

A significant change was brought about by the judgment of the Constitutional Court in 2000, in the celebrated Grootboom case.  The Grootboom judgment is best known for the fact that the Court defined the nature of the obligations placed on the government by the constitutional right of access to adequate housing.  It explained the content of the constitutional obligation on the government to take “reasonable legislative and other measures”, within its available resources, to achieve the progressive realisation of the right.  However, the Grootboom judgment had another consequence.  It showed that the right to housing was not purely aspirational, but had real practical content.  The judgment pointed explicitly to the existence of a negative obligation on the State and other entities to desist from preventing or impairing the right of access to adequate housing.  It made clear the link between that negative right and the constitutional prohibition of arbitrary evictions.

As a result of that judgment, other courts became much less willing to grant an order for mass eviction simply as a matter of course, on the production of proof that the occupation of the land was unlawful for one reason or another.  The courts made it clear that the availability of alternative accommodation was a relevant factor to be considered in deciding whether to grant an eviction order.  The consequence of this, in turn, was that where the party seeking an eviction was a governmental body, which was often the case, it was obliged to consider and do something meaningful about the question of where the evictees would go once they had been evicted.  In this way, the courts have given some practical substance to the right of access to housing. 

People living in the cities have more ready access to lawyers than people in the rural areas.  The State legal aid system is primarily urban-based, and is now fairly well-established there – although it remains heavily focused on criminal defences.  Non-governmental organisations which provide legal and related assistance are concentrated in the cities.  Of critical importance is that the people to be evicted are not isolated.  They live together in large groups.  It requires only one or two members of the group to be aware of their rights (if only vaguely) and to know where to find legal advice, for the whole group to be able to defend themselves. 

The result has been that a significant number of mass urban evictions have been successfully defended, and the eviction of people living in the cities in informal urban settlements has been significantly curtailed.  This has been so much the case that there is now talk of a need to amend the legislation, to make it less difficult to obtain an eviction order.  It can fairly be said that in the main cities there has been significant (though not adequate) access to justice in both the formal and substantive sense in respect of the Act.

CONCLUSIONS AND IMPLICATIONS:

ACCESS TO JUSTICE AND LAND REFORM IN SOUTH AFRICA

What, then, are the implications for access to justice of the South African experience with land reform?

Many years ago, in a justly celebrated article, Marc Galanter demonstrated the advantages which “repeat players” have in litigation over “one-shotters”.  Parties which repeatedly litigate in the same area have the advantage that they develop specialised expertise, and enjoy economies of scale and low start-up costs in litigation.   They can develop long-term litigation strategies, aimed at maximising the achievement of their long-term goals.  This is why public interest law centres can often punch above their weight – the impact of their work can be far beyond the size of the organisations concerned.  A related lesson emerges from the more recent research of Charles Epp.  From a study of the growth of civil rights in the USA, Britain, India and Canada, Epp concluded that the most significant determinant of the development of the “rights revolution” is not the constitutional structure, but rather the existence and growth of what he calls “support structures” for legal mobilisation – rights-advocacy organisations and rights-advocacy lawyers.

The South African land reform experience suggests that this is only part of the story.  What is also needed is “repeat player institutions” which are the nucleus of social movements – which identify issues, mobilise support around them, place pressure on the political system, use the legal system as a means of achieving this, and monitor and enforce favourable laws and orders by the courts.  The most effective legal work supports the development of this sort of social movement, and is in turn supported by it.

This point has been tellingly made by Chief Justice Bhagwati of the Supreme Court of India.

“We must always remember that social action litigation is a necessary and valuable ally in the cause of the poor, but it cannot be a substitute for the organisation of the poor, development of community self-reliance and establishment of effective organisational structures through which the poor can combat exploitation and injustice, protect and defend their interests, and secure their rights and entitlements”.

The South African land reform experience suggests that for access to justice to be effective, a number of institutional and organisational mechanisms need to be in place.  The lessons of that experience are the following. 
First, it is necessary to be clear that access to justice is not purely a court-centred concept.  The courts are not at the centre of the lives of poor people.  If poor people are to achieve access to justice, they need effective access to the other institutions which determine whether they will receive justice.  In large measure, these are administrative officials and bodies.  None of this is to deny the importance of courts.  But access to justice has to go beyond a focus on courts and legal aid.

Second, there is a need to ensure that government officials are trained in the new laws which provide justice, and that they enforce them effectively.

Third, there is a need for active measures to inform people of their rights.  If people are not aware of their rights, they will not be able to enforce them.  The result will be that they will not have access to justice.  What is required is a variety of forms of public legal education.  This ought to start in the schools, and continue beyond the schools.  Governmental and non-governmental organisations and the media have a critical role to play in this regard.

Fourth, there is a need for institutions which advise people on how to claim their rights.  In the South African context, these are typically institutions such as community advice centres and advice offices.  They provide advice directly to members of the public, informing people of what their rights are, and how they can assert and claim them without litigation.  They provide referrals to lawyers where appropriate.  In South Africa, these organisations are generally run by people who are referred to as “para-legals”.  They need appropriate training, and they need access to support and back-up from qualified lawyers.

Fifth, there is a need for organisations which can mobilise people around their rights.  They can be characterised as falling into two classes – community-based organisations, in which the membership consists of the people whose rights and interests are directly affected, and support organisations.  Trade unions and civic organisations (for example residents’ associations) are typical examples of the first kind of organisation.  There is plainly also an important role for specialist support organisations working on particular issues (land, HIV/AIDS, etc).  Nkuzi is an example in the context of this paper.  These are all institutions which help to create an active democracy.  Organisations of this kind are of great importance in monitoring what is actually happening on the ground, and in ensuring that there is compliance with legislation and with decisions of the courts.

Sixth, there is a need for extensive legal aid systems which reach all parts of the country.  Paradoxically, legal aid is most needed in the areas where it is usually least in evidence, namely the rural areas.  In the cities there are many lawyers, and many people will find a way to reach one.  In the rural areas there are few, and most of them are not natural allies of the poor.  Legal aid systems need to be widely distributed, perhaps through the use of circuit or part time offices.  In this context, it is necessary to tackle head-on the still widely-held view that the right to legal representation is limited to criminal cases. 

Seventh, there is a need for institutions which are able to undertake skilled, strategic and focused litigation aimed at achieving an expanded concept of the rights in issue, and of the right of access to those rights - and to defend the rights against retrogressive interpretation or systemic failure to implement them.  The Nkuzi case is an illustration of this, as it was brought by a public interest law centre (the Legal Resources Centre).

Finally, it is important not to neglect the key role of elected public representatives at national, provincial and local level.  They have a critical role to play in monitoring the impact of legislation, in ensuring that the officials responsible for implementing the legislation do their job properly, and in bringing back to the appropriate legislative body proposals for change which will enable the legislation to achieve its intended purpose.

All of this needs to be supported by increased participation by lawyers in private practice, in promoting access to justice.  In most countries, the major legal resource lies in the private profession.  Access to justice will not be achieved as long as it remains the concern of a marginal part of the profession.  If the private profession is serious about access to justice – which it should be, if only in its self-interest, let alone in the underlying professed values of the profession – then it ought to take measures to promote access to justice.  Lawyers are able to assist in many of the activities which I have described.  They can do so through representing individual clients by means of pro bono work, reduced fee arrangements, and contingency fee arrangements.  They can strengthen the various institutions which I have described by providing them with advice and support and representation.

The South African experience with land reform shows that law can make a profound difference to the lives of poor people.  However, this will happen only where there is access to justice in the fullest sense.  

The Constitution protects the independence of the judiciary, and lays the foundation for a just and stable society based on the rule of law.  The best means of promoting this project is through the cultivation of popular support for the principles in the Constitution, including the rule of law and the independence of the judiciary.  One of the most effective means of creating a rights culture, and strengthening popular support for the rule of law, is through the enforcement of rights.

Most people do not respond to theoretical explanations of why rights, the rule of law and an independent judiciary are necessary.  They respond to the demonstration of the consequences of having rights which are effective, and which are enforced by an independent judiciary. None of this can be achieved unless there is access to justice.
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