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DOJ and Civil Service Reform


The Founding of the DOJ and the Failure of Civil Service Reform, 1865-1870
Introduction

Every few years, high-profile scandals remind us of federal prosecutors’ basic conundrum: They have to balance professional independence against political accountability within the executive branch.  The 1970s had Watergate, the 1980s had Iran-Contra, the 1990s had Whitewater and Monica. More recently, in 2006, eight federal U.S. Attorneys were relieved of their duties.  A report by the Inspector General of the Justice Department concluded that "there was significant evidence that political partisan considerations were an important factor" in the firings. Allegedly, Attorney General Alberto Gonzales and other White House officials fired three prosecutors for investigating Republican politicians, two others were fired for not investigating Democratic politicians, and a sixth, New Jersey U.S. Attorney Chris Christie avoided his firing by investigating Democrat Robert Menendez towards the end of his Senate Campaign (an investigation that resulted in no charges).  Christie became governor three years later.  Under similar pressure, Georgia Thompson, a Wisconsin civil servant was prosecuted and convicted in 2006.  A year later, the Seventh Circuit Court of Appeals overturned the conviction, finding that the prosecutions case was “preposterous” and without evidence, that Thompson was “innocent,” and that there was “not so much of a whiff” of impropriety.” It turns out that, in 2005, U.S. Attorney Biskupic had been on a list of U.S. Attorneys to be considered for firing, compiled by the U.S. Attorney General’s chief of staff for not bringing voter fraud cases against Democrats. After Biskupic indicted Thompson, his name came off of that list.
Prosecutors are simultaneously more powerful and weaker than other American public officials and many other countries’ prosecutors.  On the one hand, they have unparalleled discretion in charging suspects and plea bargaining.  About 95% of criminal cases are resolved by plea bargain in America, with only the thinnest of judicial supervision.
  The public official that has the most discretionary power over any individual’s life arguably is the prosecutor.

On the other hand, prosecutors are relatively weak because they are potentially vulnerable to politics and partisanship, in contrast with other western democracies.  U.S. Attorneys are appointed to four-year terms by the President with the advice and consent of the Senate, but they can be removed by the President for any reason.
  In Canada and England, the office of attorney general is a political position, but the parallel offices to the U.S. Attorneys (England’s Crown Prosecution Service and its Director of Public Prosecutions and its Chief Crown Prosecutors;
 and Canada’s crown attorneys or crown counsel) are civil servants insulated from politics.  In continental Europe, prosecutors are quasi-judicial officers under the inquisitorial model, organized as a professional bureaucracy with high job security (sometimes with life tenure).


This paper explores the origins of America’s peculiarly political prosecutors in the founding of the Department of Justice and the battles over civil service reform in the late 1860s.  This paper is part of the beginning stages of a book on American prosecutors and the rise of the Department of Justice in the nineteenth century.  The only book on the history of the Department of Justice was written in 1937 by the U.S. Attorney General and his Assistant Attorney General, shaped by the political battles over federal power at that time.
  This project will focus on the difficult balance between politics, partisanship, and professionalism.  The rise of the Department of Justice is part of a larger story of the building of an American administrative state and of political and legal development, part of the classic “state of courts and parties,” with the DOJ as an extension both of courts and party machines.
  The Department’s founding and early years were filled with contested values: North vs. South on race and civil rights; democratic accountability vs. professional meritocracy; a unitary executive vs. departmental independence and insulation; bureaucracy as spoils and patronage vs. bureaucracy as efficiency.  
In 1789, the first Congress created four cabinet positions: Secretary of State, Secretary of War, Secretary of the Treasury, and Attorney General. Congress gave the first three departments to run, but did not give the Attorney General a department or any significant staff. In the early years, the district attorneys had no institutional supervisors by law.  In the 1820s and 1830s, Congress assigned this power to the Treasury Department.  At the same time, the number of lawyers in other departments were increasing, and each department’s lawyers worked independently of other departments, with no accountability to the President or the Attorney General.  This decentralization fostered independence but also confusion and conflict. The Civil War and Reconstruction created huge demand for government legal work and reorganization.  Congressmen began debating and designing a new department in 1867, and the Department of Justice opened for business in 1870.  Scholars have emphasized that Congress was motivated by the goals of more uniformity, bureaucratization, and efficiency.
 Others have added that the Department was also created to help enforce the Reconstruction Amendments and new civil rights legislation, which were an enormous expansion of federal legal responsibility over the states.
 It has been suggested that centralizing legal authority under the President and Attorney General would lead to more complicity in extending federal power over the states (sometimes by extralegal measures).


There are some remaining gaps in these explanations, especially when framed by the question of professionalization and civil service.  If the Republicans cared about the long-term enforcement of the Reconstruction Amendments and the civil rights law (for which they had fought so hard in those same years), then why not use civil service reform to entrenchment of civil service army of district attorneys, protected from future retreats or losses? The Congressional Republicans’ design of the Department of Justice gave the President and Attorney General almost total control.  Keep in mind that the Congressional Republicans were in the middle of their epic confrontation with Andrew Johnson in 1867 and their impeachment of him in 1868 as they were designing the new department.  Johnson’s attorney general, Henry Stanbery, was Johnson’s chief defender and legal counsel during the impeachment. 
   Even after U.S. Grant replaced Johnson, the Radical Republicans were skeptical of Grant’s commitments.  There were plenty of good reasons and persuasive arguments for building a department more independent from the president and attorney general, perhaps as a civil service model, and perhaps with more congressional influence.
As for the goal of efficiency, if the Republicans wanted an efficient and uniform bureaucracy, why did they not create a professional civil service for U.S. attorneys? Republican reformers regularly charged that political patronage had benefited the South, their Northern sympathizers-enablers, and opportunistic Republicans who were apathetic about civil rights and Reconstruction. A civil service firstly would have protected the Department of Justice from the patronage and spoils politics that had been so wasteful before the Civil War and during Grant’s administration, and secondly, would have made the Department more reliably pro-Reconstruction over the long term.  

These questions are even more striking when one considers a key fact about the DOJ’s founding that has been overlooked by other historians: The civil service reform movement became a powerful force in Congress in the late 1860s, and it registered its first major legislative victory in 1871.  In fact, Thomas Jenckes, the Congressman who authored the bill establishing the Department of Justice and shepherded it through both houses was also the nation’s most prominent leader of the civil service reform movement.  And yet his DOJ bill did not include any civil service provisions at all. 
When I first mentioned this discrepancy to some fellow scholars, they replied that this issue was probably not “on their radar,” and the Republicans in Congress simply considered district attorneys ‘officers’ that needed presidential appointments.  But after digging deeper, it turns out that Congressman Jenckes in fact proposed a separate bill that would have covered the district attorneys, but it was defeated.  The problem was not that civil service reform was under the radar; it was that it was too much on the radar.  It was one of the most contested issues in Washington at that time, and it would have been risky to insert civil service reform directly into the Department of Justice bill.  This paper is a part of the first monograph by an historian on the Department of Justice, answers that first question: why did the original DOJ bill have no provision for insulating the prosecutors from the politicians?  It also suggests some answers for the follow-up question: once they passed the DOJ bill, why didn’t Congress’s Republican reformers focus on this problem in follow-up legislation while they continued fighting for a civil service?  This question helps highlight the fundamental priorities of these congressmen and the fundamental design of the DOJ.  
It must be acknowledged that Jenckes’s proposals (and his fellow reformers’ proposals) were flawed and incomplete, which may be sufficient to explain their defeat.  Civil service reform would move more incrementally, making gains only after it was more clear how the system worked.  These debates also show that the strength of the theory of the unitary executive, the idea that the president should have control over all of the executive offices, and that those offices should not be insulated from the president’s political and policy goals.  In addition, at this stage of my research, it seems as though the Congressional Republicans put a relatively low priority on long-term civil rights enforcement – perhaps because they were more focused on the short term. They may have imagined that their hard work on passing the Reconstruction Amendments and installing Republicans on the federal courts would be sufficient for the long term, and Grant’s administration needed tight control in the short term.  It is also possible that they were more focused on other political priorities, such as patronage politics.  Business interests also played a role: some business groups enthusiastically supported civil service reform to achieve impartiality, efficiency, uniformity and reliability. Then other business interests opposed those efforts in order to protect their patronage advantages and their ability to influence the government.  For a combination of reasons, patronage and influence prevailed in the 1865-1870 round of this fight.
I. Prosecutorial Independence in the Founding Era and Early Republic

It was not at all obvious in the Founding era or for most of the nineteenth century that the chief executive or the attorney general had to appoint or direct any of the prosecutors.  There were many alternative models for the administration of law enforcement, with remarkable independence from the executive branch.

The Judiciary Act of 1789 designated that the president would appoint a “meet person learned in the law” in each judicial district to “act as attorney for the United States in each district.  The Judiciary Act also permitted the President to appoint a “meet person learned in the law” to “act as attorney-general for the United States, who shall be sworn or affirmed to a faithful execution of his office; whose duty it shall be to prosecute and conduct all suits in the Supreme Court in which the United States shall be concerned, and to give his advice and opinion upon questions of law when required by the President of the United States, or when requested by the heads of any of the departments, touching any matters that may concern their departments.”
  However, the statute did not mention any authority of the Attorney General over the district attorneys, and over the next eight decades, the Attorney General exercised no control over them.  As it turns out, there was no consensus that government prosecution was “a quintessentially executive function,” as Justice Scalia has concluded. 
  Most prosecution was by private parties in this era, not government lawyers.
  In the late colonial era, county prosecutors were selected by judges or nominated by judges.  The Founding era constitutions often placed attorneys general and prosecutors under the judiciary article of their constitutions.
  This practice continued into the early republic.
   Some of the constitutions assigned the power of appointment to the legislature with no role for the governor,
 and some assigned selection to the judges.
 The office of Attorney General was created by the Judiciary Act of 1789, and the first draft of the Act gave the Supreme Court the power to appoint the Attorney General and gave district judges the power to appoint district attorneys.  These provisions were deleted and not replaced, so the appointment reverted to the default under the Constitution: presidential appointment and removal.  There is no record of discussion on this question in committee or in floor debate, so these decisions seem more haphazard than intentional.  It certainly reflects that the role of the Attorney General and the U.S. Attorneys was unsettled and fluid in this period.

Once they were appointed, it seems that the state prosecutors were supervised directly by judges day-to-day, and according to some accounts, they were more like clerks working with the judges than the modern adversarial prosecutor.   One question is whether this arrangement created a more inquisitorial system in practice, with judges playing a more active role and working with the prosecutors directly.  In the adversarial system, judges play a passive role, and prosecutors play a more aggressive role in seeking convictions.  These inquisitorial patterns potentially might reflect the realities of technology and transportation: the prosecutors were often based in the courthouse, rather than the state capital or the sheriff’s office, and they had more of a working relationship with judges than any other officers.  These relationships may have fostered a more inquisitorial and cooperative system, until other institutions became more influential (specifically, the urban police departments from the mid-nineteenth century on).

There was another path not taken as a potential alternative in appointing an expanding system of public prosecutors. In 1777, New York created a Council on Appointments, which consisted of the governor and an annually rotating panel of four senators.  The Council appointed all state officers, including justices of the peace, district attorneys, and sheriffs. The Council was designed to limit the governor’s control over the state bureaucracy, and also to limit popular democracy.   From 1777 to 1821, the Council appointed 15,000 officers.  It was heavily criticized, but if it had been designed better, I am curious if it could have been a successful model for a less partisan method of building a prosecutorial system.  It certainly could have been a foundation for a more consensus-oriented, professionally-based system, as the council could have evolved to change the council membership but not the basic structure.  On the other hand, any method of appointment might have succumbed to the Jacksonian democratic wave.

In the Early Republic, U.S. Attorneys had little responsibility and little oversight.  Technically, they were supervised by the State Department, not the Attorney General, but in practice, they were not really supervised at all.  The Attorney General had only two official duties under the Judiciary Act of 1789: to represent the United States in the U.S. Supreme Court, and to answer legal questions from the President or department heads.
  Edmund Randolph, the first Attorney General, asked for more authority and staff, but Congress turned him down.
 Randolph had to find private legal work on the side: “I am a sort of a mongrel between the State and the U.S.; called an officer of some rank under the latter, and yet thrust out to get livelihood in the former – perhaps in a petty mayor’s or county court… Could I have foreseen it, would have kept me at home to encounter pecuniary difficulties there, rather than add to them here.”
 Until 1819, the U.S. attorneys general did not even have his own office or a clerk.
  In the 1850s, the Attorney General’s office was in the Treasury Building, reflecting the nature of the Attorney General’s work and the office’s secondary status within another cabinet member’s department.
 The Treasury Department had much more of a prosecution-like presence, with the power over litigation to collect debts.  The Comptroller of the Treasury, Collector of Customs, and tax collectors exercised federal power on the ground, but the actual prosecutors, the U.S. Attorneys, were only moonlighting.  They had to hold down other full-time jobs because their official duties were so light and sporadic.


In 1820, Congress gave the President the power to assign the Treasury Department command over U.S. Attorneys, and in 1830, Congress created the office of Solicitor of the Treasury and specifically gave it authority over the U.S. Attorneys.
 The conventional wisdom is that between 1789 and 1861, U.S. Attorneys had jurisdiction over only the federal crimes listed in the Constitution: piracy, counterfeiting, treason, and crimes against the law of nations.  However, the shift of the U.S. Attorneys from the State Department to the Treasury Department appears to be more than just a formality.  There are signs that the U.S. Attorneys took over traditional roles that had been served by Treasury officials, and they played a more significant role in collecting revenue.
    Compared to their modern descendants, the U.S. Attorneys of the antebellum era had very limited jurisdiction.  However, they may have taken these formal limits and expanded them in practice, and it is possible that some aggressive U.S. Attorneys built pillars of federal power in certain areas upon these cases.  The power over the law of nations, counterfeiting, taxes, and revenue may seem narrow today, but in their time, that power was potentially expansive.

In the mid-nineteenth century, there were some attempts to foster professional independence.  William Wirt served as Attorney General for twelve years under Presidents Madison and Monroe, and tried to create a “stare decisis” practice of respecting the opinions of past attorneys general, a way of restraining the office in order to promote a culture of professionalism and non-partisanship.  Wirt wrote, “I do not consider myself as the advocate of the government, but as a judge, called to decide a question of law with the impartiality and integrity which characterizes the judician, I should consider myself as dishonoring the high-minded government, whose officer I am, in permitting my judgment to be warped in deciding any question officially by the one sided artifice of the professional advocate.”
  This tradition continued more or less for a while, but eroded in light of Attorney General Roger Taney’s association with Andrew Jackson.
  Jackson had clashed with some members of his cabinet early on, and then required more allegiance from his appointees thereafter.  It eroded further during the Civil War, when Lincoln’s attorney general Edward Bates appeared to be working to justify the administration’s war-time policies, rather than serving independently and impartially.

There were also a few calls for creating a law department under the attorney general as the government lawyers’ workload increased.  Each department had its own lawyers, and coordinating legal efforts had become a problem.  In 1830, Jackson called for placing all the law officers in the executive branch under the supervision of the attorney general, but Congress rejected the idea.
  Polk proposed a similar change in 1845, but a bill to create a Law Department was attacked by Whigs as a Trojan horse for creating jobs for Democrats, and it died.
  In 1849, Congress established the Interior Department, a new catch-all department which loosely supervised the district attorneys, but one of the first Secretaries of the Interior resented this responsibility.  That secretary, Alexander H.H. Stuart, called for a “Department of Justice,” and a new bill with even more support was introduced, yet it also died.
 Momentum was building for restructuring, but every effort triggered stronger and stronger opposition.

Whereas there was stalemate in peacetime, the Civil War created an opening.   In 1861, Congress finally passed a bill that formally shifted supervision of the district attorneys and the marshals to the Attorney General.  The practice did not change much, however.  The Attorney General still had no department and no staff to help him supervise district attorneys.  During the war, Attorney General Edward Bates had plenty of direct responsibilities, and no extra time to supervise anything other than the most significant cases.  The district attorneys still did not know whether they were supposed to report to the Attorney General or the Treasury Department.  The Secretary of the Interior retained control of the attorneys’ accounts and the appointments of the district attorney’s deputies, substitutes and other lesser offices.  The heads of other departments still gave directions to the district attorneys, as well, and those departments continued to have their own law offices and to hire their own special counsel. The war had created a deluge of legal cases and controversies for each department, and the conflicts between departments and offices multiplied.  The 1861 law giving the Attorney General more authority had the effect of increasing confusion, not decreasing it. 
   By the end of the war, the federal courts’ dockets had a backlog of war-related cases (treason, confiscation, revenue cases) on top of their usual business, plus there was a massive Reconstruction to manage.  There was pent up demand for fixing the mess of federal lawyers.
II. Reconstructing Justice


The first priority with regard to law after the war was the ratification of the Thirteenth Amendment, followed closely by the Civil Rights Act of 1866, the Fourteenth Amendment (which passed Congress in 1866 and was ratified in 1868), and later, the Fifteenth Amendment.  The Congressional Republicans were seeking to entrench civil rights law in the constitution.  They were in the middle of entrenching Republicans on the federal courts to interpret and apply those new laws.  They also needed a fleet of lawyers to enforce those laws and support Reconstruction on the ground.  The question remains: why not entrench civil rights enforcement in the federal government for the long-term?   

It turns out that Congress had a golden opportunity to entrench a new bureaucracy of pro-Republican, pro-civil rights lawyers in the late 1860s.  Among all of the issues on its plate in those years, Congress simultaneously focused on creating a Department of Justice and debated civil service reform of the executive branch.  The same congressman led both efforts: Thomas A. Jenckes, a Republican from Rhode Island, regarded as “the Father of Civil Service Reform.”
  Jenckes came from an established New England family and was well educated in math, science, and literature.  He was a successful patent lawyer in Rhode Island.  He had been a conservative Whig, and he had opposed the “Dorr Rebellion” in 1840s Rhode Island, an uprising of pro-democracy forces against the powerful Whig elite, which had apportioned the state to retain power – to entrench itself, if you will.  (It was the Dorr War that produced the litigation on the Constitution’s “republican form of government” clause and the Supreme Court decision Luther v. Borden in 1849, giving a narrow interpretation of the clause).
  Jenckes achieved some legislative success for both agendas, but Congress did not include civil service reform within the new Department of Justice, either in the original bill or thereafter.  This gap is even more puzzling because of one more twist of timing: the problem of  presidential power to interfere with departments and law enforcement was hammered home in one of the most dramatic episodes in American political history, the clash between Andrew Johnson and the Republican Congress.


First, let’s sketch the final stages of the creation of the Department of Justice.  The first solution to the crush of legal casework in 1866 was to create new law officers in several departments (within the War Department, the State Department, and the Treasury Department). But again, members of Congress recognized that multiplying separate law offices was exacerbating a coordination problem. In 1867, when the State Department requested its own solicitor’s office, Senator Lyman Trumbull of Illinois replied that the Attorney General’s office should be an independent department with the singular responsibility for interpreting the law for all the departments to reduce “difficulty, expense and uncertainty.”  Congress gave the State Department a new solicitor’s office anyway, but the Judiciary Committee began a study of the problem.  Congressman Jenckes soon introduced a bill to establish a “department of justice,” and it was referred to his Committee on Retrenchment, a joint Senate-House committee charged with reducing government waste and inefficiency.  Early in 1868, three committees (the House Judiciary Committee, the Senate Judiciary Committee, and the Joint Select Retrenchment Committee) were working on their own bills.  However, this was the same time as Andrew Johnson’s attempt to remove Secretary of War Edwin Stanton and to declare the Reconstruction Acts void.  He was impeached by the House, and his Senate trial consumed the rest of Congress’s attention from March through May 1868.

After this delay, Congressman William Lawrence’s House Judiciary Committee reported the first bill to create a law department.  The New York Tribune initially wrote that the bill would reduce government spending on legal counsel by $100,000 a year, but the actual bill punted all cuts back to the attorney general’s discretion. Attorney General Henry Stanbery replied that he would recommend no cuts.  The bill then died.  The fact that the bill hit this road block reflects a primary force shaping these reforms: greater efficiency and lower cost.  But then there was a long delay through the rest of 1868 and 1869.  In February 1870, Jenckes reported a new bill for a “department of justice” from the Retrenchment Committee.  The Attorney General, as department head, would supervise all district attorneys and all other law officers who had been stationed in other departments, and would also gain the help of “Assistants to the Attorney General.”  The Attorney General would be empowered to make rules and regulations for the new department.  The bill also created a new office, “the solicitor general of the United States,” to try cases.  
There was not a lot of debate about the bill, but the few comments did reemphasize efficiency and uniformity as the goals.  Senator Thomas Bayard, a Delaware Democrat, praised the bill for ending “the sporadic system of paying fees to persons, not to speak disrespectfully of them, who may be called departmental favorites.”  Here we see a sign of more than simple efficiency, but also an anti-patronage, anti-insider impulse in favor of merit and professionalism.  Grant signed the bill on June 22, 1870, and the Department of Justice opened formally a little more than a week later, on July 1, 1870.
III. The Civil Service Fight

Congressman Jenckes’s low-profile work on the Department of Justice bill coincided with his controversial campaign for civil service reform.  Historians have not connected these two parallel debates.  There was really no civil service movement debate before the Civil War.  The “spoils” system of political patronage had been a key part of the democratic transformation and the “Jacksonian” revolution.  The two-party system functioned partly because of the spoils system, and it was deeply established through the 1840s and 1850s.  There were some inklings of reform (led by Senator Daniel Webster of Massachusetts) in the 1850s, with the emergence of service examinations and classifications, but they had little effect. For a combination of reasons (the realignment of a new two-party system, the reform impulse of the Republican Party, the identification of party patronage with the “slave power conspiracy,” the ascendancy of New Englanders reformers in Congress), the 1860s witnessed the beginnings of a civil service campaign.
   
The first purpose of these efforts was to create a more professional and efficient bureaucracy, and a related second purpose was to attack the corruption of the spoils system.  The federal civil service had grown steadily over the nineteenth century, but the Civil War growth was particularly stunning, doubling to approximately 100,000.  In order to hire so many people so fast, the federal government relied even more heavily on connections and patronage, and there were also a series of political removals of Democrats, framed as rooting out the “disloyal,” but in many cases, the firings were really a way to open up offices for Republican job-seekers.   

Jenckes arrived in the House in 1862, and later said that he was “struck at one at the great difference between the military and naval administrations and that of the civil departments.” The military and the navy had their own academies at West Point and Annapolis, their own examinations, and more emphasis on training and qualifications in promotion.  Jenckes then set out to study European nations’ civil service reforms.  He focused on the British system in particular. 
  In 1864, he began drafting a bill.
  Around the same time, Sen. Charles Sumner of Massachusetts proposed a bill in 1864 that would have required civil service exams for all appointments, except for those designated by law to be appointed by the President and confirmed by the Senate, which means that the bill would not have applied to the district attorneys.  The bill would have prevented the covered appointees from being dismissed without “good cause,” and eighty percent of all promotions must be by seniority.
  There are signs from the archives that Jenckes was working his own civil service bill in 1864, too.
These efforts began during the Civil War, but the end of the war and Reconstruction gave them an enormous boost by creating a compelling third purpose: limiting Andrew Johnson’s control over Lincoln’s appointees and other executive officials.  Lincoln was assassinated in April 1865, giving the presidency to Johnson, a Tennessee Unionist Democrat who was deeply racist.  Johnson openly sympathized with the South, supported leniency for ex-Confederates, wanted to void military Reconstruction, and opposed the Republican Congress.  Johnson had not yet interfered with civil service appointees in 1865, but Jenckes and other Republicans saw such problems on the horizon.  
In December 1865, Jenckes introduced his first civil service bill.  This 1865 bill would not have applied to officials who were nominated by the president and confirmed by the Senate, so it also would not have applied to district attorneys.
  For the next few years, most of Jenckes’s proposals retained this distinction, not specifically to avoid covering district attorneys, but simply because presidential appointment and Senate confirmation was a bright line between political service and civil service.  The bill required all applicants to take open competitive examinations, and only the most qualified were eligible for appointments.  Promotions were limited to the senior employee in the next level below or limited to special examination. Performance on examinations could also be an important factor in defining “seniority.”  The bill would create an administrative board made up of three civil service commissioners, who would be appointed by the President and confirmed by the Senate for five-year terms.  They could be removed by the President only “with the assent of the Senate,” which would be a check on President Johnson’s power.  The commissioners would administer the examinations and would create the rules on the removal of civil servants (defining “for cause” and establishing proceedings for trial to establish “cause.”)  The bill also gave department heads the discretion to require all incumbent civil servants to take the examination and remove the subpar, and it gave the President the discretion to require the testing of applicants for senate-confirmation level appointments. The administrative costs would be covered by the applicants’ fees.
  

Jenckes’s efforts were recognized by the New York Times, which reported that his bill was “too good and too much in advance of our civilization to pass as yet.”
 Unfortunately for Jenckes, his proposal did not attract more interest in Congress, perhaps because the bill was competing with a very full agenda.  He tried again in December 1866, with a more anti-Johnson, pro-Senate twist: the Senate could require examinations of all presidential appointees (which would have included district attorneys).
  The battle with Johnson was escalating.  In the fall of 1866, Johnson had just campaigned against the Congressional Republicans in the nasty “Swing around the Circle.”  Johnson began purging Republicans and using offices for his own patronage purposes. He was also interfering with War Secretary Stanton at this time, and he was undermining the Freedman’s Bureau and its attempts to enforce ex-slaves’ civil rights.
  When U.S. attorneys stepped up their efforts to enforce civil rights laws in Kentucky, Johnson and his Attorney General Henry Stanbery cut them off, too.
   In March 1867, Congress passed the Tenure of Office Act, shielding Lincoln’s appointees from removal without the Senate’s consent.  This statute was similar to the civil service reforms in that they both would insulate officers from president and cabinet-level politics.  

In this context, Jenckes framed his bill as a way to combat “the centralization of all appointing as well as executive power” in the presidency. He blamed another presidential Andrew, Andrew Jackson, for the rise of patronage, the “frauds,” “ulcers” and “disease” of spoils, and the “public sale of offices could hardly be worse.”  He regretted that, as a result of corruption, “The employés in the public service have not equal standing in the community with those in corresponding positions employed by private persons or corporations.”  He believed the government would run more efficiently and effectively with civil service replacing spoils.  But Jenckes directed more of his fire toward Andrew Johnson.  He denounced Johnson’s “direct interference of the Chief Executive in the appointment of officers which by law is vested in the heads of Departments,” and he rejected President Johnson’s claim “to exercise over these chiefs the power of removal without the assent of the Senate.” “One of the greatest evils which can endanger the existence of a republic [is] the centralization of all appointing as well as executive power in one person.  The framers of the Constitution wisely guarded against this centralizing tendency by the clause already quoted; but under the present system that guard is a nullity.” 
  
Jenckes opposed “centralization” under power-hungry Presidents, but he also opposed the spoils of localism.  In contrast to both, he praised “nationalism,” and argued that civil service created a more integrated and more balanced nation.  

Thus, while this proposed system will stimulate education and bring the best attainable talent into the public service, it will place that service above all considerations of locality, favoritism, patronage or party, and will give it permanence and the character of nationality as distinct from its present qualities of insecurity and of centralized power.

Jenckes connected the professionalization and nationalization to the protection of property rights and of “sacred personal rights.”
  But he did not mention race, former slaves, or Reconstruction.
Newspapers praised Jenckes’s bill as a remedy for “Mr. Johnson’s folly.”
 Nevertheless, Radical Republicans led the opposition to his bill.  They argued it would be “anti-democratic,” that changes in administration “are the great safety-valve of a republican government. … The health of the nation requires that the stable shall be occasionally cleaned out.”
  The speeches against Jenckes’s bill contained elements of the theory of the unitary executive – that the President had control over all of the executive offices and should be able appoint and remove officers in order to achieve his policies.  Even in the midst of their battle with Johnson, Radical Republicans were defending the President’s power to remove officers. They seemed to be confident that their Tenure of Office bill would solve the immediate problems with President Johnson.  They may have believed sincerely that democratic control of offices was generally necessary, or they may have privately supported the partisan advantages of patronage. The Radicals also mocked Jenckes’s many references to England, France, and Prussia, highlighting the “aristocratic” leanings of creating an insulated European bureaucracy.  One of the leading Radicals, Thaddeus Stevens, moved to table the bill, and his motion prevailed in a narrow 71-67 vote.  Jenckes had the support of 47 Republicans and 22 Democrats, but was opposed by 56 Republicans and 11 Democrats.
  The most salient divisions were not partisan, but more rural vs. urban.  Urban congressmen lined up in favor of civil service reform, while rural congressmen generally opposed it.  The rural West was a strong bloc of opposition.
Jenckes lost a close vote, but he gained momentum and broadened his support in the business world. Jenckes had made a pro-business pitch for civil service.  The Retrenchment Committee’s charge was to reduce waste and increase government efficiency, and Jenckes emphasized how civil service reform would achieve those goals – and in doing so, it would also lead to lower taxes.  Civil service reform would reduce corruption and be more friendly and reliable for business.
 He repeatedly used the phrase “merit” to describe the civil service system. Major newspapers started taking notice of Jenckes’s bill, businessmen started writing him letters of support, and started organizing and mobilizing for the reform.
  New York businessmen who were angry about the corrupt customs houses and Boss Tweed lined up with Jenckes.  The National Manufacturers Association and the Boston Board of Trade also rallied for the bill in 1868.
  
In May 1868, Jenckes called for Congress to return to the issue.  He had revised his bill to be even more anti-Johnson by giving control of the commission not to the president, but to the vice president (vacant at that time because of Johnson’s ascendancy to the presidency, but presumably this problem would be resolved by the election that fall).  The vice president would have the power to appoint commissioners, with Senate confirmation, and the president would not be able to remove the commissioners.   He also presented the results from a survey of current civil servants that showed their overwhelming support for his proposal.
  Although Jenckes was fortunate in having Andrew Johnson frame the problem with presidential power, Jenckes’s timing was unfortunate, because the impeachment put civil service reform on the sidelines, just as it put his Justice Department bill on the sidelines. One businessman encouraged Jenckes to “press your bill to its passage as soon as this impeachment trial is over.”
   Jenckes took his shot in July 1868, but because the House leadership opposed him, he needed to win a two-thirds vote in order to suspend the rules for his bill to be considered.  He won a bipartisan majority, but fell short of two thirds.
 
On the one hand, the end of Johnson’s presidency took some wind out of Jenckes’s reformist sails.  But he and his allies were even more optimistic, because they believed that Ulysses S. Grant would support their efforts.  Jenckes’s close colleague, Julius Bing, wrote to Jenckes that with “[t]he election of Gen. Grant & Colfax, I think the prospects of our success are brighter now than they were at any previous time.”
  A businessman reported that after the election, some who had “little hope a few months ago are quite sanguine now for an early favorable result.
  Jenckes’s bill won a new round of endorsements from newspapers from coast to coast.  Jenckes returned to Congress in 1869 optimistic about his chances. He considered using the lame duck session to take a shot, but time was too limited, and his supporters were more optimistic about the leanings of the incoming Congress.
 With Johnson out of office, Jenckes re-introduced his original proposal, giving the president power over the commission once again.
But Grant’s victory turned out to be a bigger problem for Jenckes’s success.  With a Republican in the White House, many Republicans in Congress changed their tune on patronage and presidential power over appointments.  Some of Grant’s cabinet members opposed his bill, and demanded to have control over appointments within their own departments.
  It also turned out that Grant and his supporters were more willing to take advantage of patronage politics than observers had expected.  Some of the Congressmen who had supported Jenckes during Johnson’s term flipped their position after Grant took over.  They began making more detailed critiques of Jenckes’s proposal on the House floor.  Representative John Logan, a Radical Republican from Illinois and a veteran of the war, had supported civil service reform during the Johnson administration, but switched immediately after Grant’s victory.  In January 1869, during the lame duck session after the election but before Grant’s inauguration, Logan called the bill “unconstitutional,” and said it would “end in the obliteration of all that is republican in this Government and the substitution of that which is monarchical in its stead.” Logan turned the tables on the charges of “centralization,” by claiming that the civil service would become a “favored class” of life-tenured “aristocrats,” producing “centralization and tyranny.” 

The “unitary executive” theory was spelled out more clearly and passionately in the speeches of 1869 and 1870.  Logan argued that the president represented “the people” and “the will of the majority,” and it was the people’s prerogative to have their officers represent them:  

The appointment of subordinates … are just as much a part of our responsibility as any other which we [the people] have. . . . The right to demand this rests not alone upon the necessity of unanimity in all departments of public service; not along upon the right of the officers-elect to chose [sic] those agents whom they may deem to be the best to carry out their views; not alone upon the principle that a spy shall not be tolerated in military or civil disputes, but upon the broader ground that the Administration represents the country for the time being and is the embodiment of the country’s welfare and prosperity…”

Logan framed this problem by referring to the beginning of the war, when he claimed the administration was full of secessionists, when “the confederate flag was worshipped in every nook and corner of public buildings.”  Logan said the executive branch was full of disloyal spies “who in 1861-62 came near delivering this city into the hands of the enemy, and almost succeeded in the time in dealing the death-stroke to this country.”


Other Radical Republicans echoed the same theory of the unitary executive.   “Appointments to office are executive duties. The Constitution vests the whole executive power in the President.”   They developed their constitutional arguments with more nuance.  They acknowledged that the Constitution permitted the courts and the department heads to make appointments, but only for their own departments, and not to be able to control other departments.  “The Constitution never meant that the Department of State, for instance, was to select officers for the Treasury Departments, nor vice versa.  Courts were to select officers incidental to them but not for other Departments.”  Jenckes’s bill would create a super-department that would dictate appointments for all other departments.  Jenckes’s plan also was unconstitutional in giving the Vice President the executive power of appointment, because the Vice President was a legislative office (as President of the Senate), and he should not have executive authority until he would actually be President.
   They added more detailed criticism of the bill, asking whether the examinations could be manipulated for political, regional or class purposes (for example, emphasizing knowledge of ancient Greek, rather than practical skills).  They worried whether a generalist commission of three or four appointees would have any specialized knowledge of each department, let alone each specialized area of each department, to be able to design examinations for those offices.  They argued that the department heads and their officers would know the qualifications better than these commissioners.
 They argued that such a system would reward “men of mere books,” and would exclude “men of practical ability.”
  They warned that the proposal would benefit young and inexperienced scholars from a life of privilege, and it would exclude civil war veterans who had demonstrated courage, loyalty, and leadership.
   To the extent that Jenckes’s bill gave the President and the Senate the discretion to require examinations over higher officers (which included the district attorneys), they feared that the Senators or the President might use these examinations for partisan purposes, if they were hostile to the other branch or to the nominee, and that they might design an examination to embarrass the nominee.

Grant’s election had changed the terms of the debate, brought out new arguments against his bill (many of which were reasonable), and flipped the Republican supporters of the bill into opponents.  It appears this shift in Republican support outweighed any opposite shift in Democratic support.  But there were two other problems for Jenckes.  First, the Grand Army of the Republic, an organization of Union veterans, was increasing its demand for federal offices. In 1869, the pro-reform journalist Henry Adams (the great grandson of John Adams and the grandson of John Quincy Adams, who made a name for himself as a writer, historian, and public intellectual) described how the Grand Army of the Republic had turned the Treasury Department upside down with intrigue and witch-hunts. The union veterans accused the Treasury Department of being full of pro-Southern sympathizers, and there were on-going inquiries into loyalty and treason, dividing the department.  Adams insinuated that the Grand Army stirred up these allegations in order to create government job openings for themselves.  The Grand Army was a powerful force in the 1860s Republican Party, and it opposed patronage when its beneficiaries were suspected secessionists, but they opposed civil service reform when it threatened their own access to spoils. Their supporters in Congress offered a valid point: civil service examinations could benefit the privileged and the scholarly, but could leave out the veterans, the experienced leaders who had served the Union loyally.
 

  The second problem was that some leaders in the business community emerged as opponents or skeptics of civil service reform.
  The initial supporters from the business world believed that an independent civil service would be more professional, reliable, uniform, and efficient, which would have made for a better business environment (in the same way that reliability and uniformity are considered pro-business aspects of the rule of law).  But it appears that the opponents in the business world worried that civil service reform would cut off their political influence and access.  Perhaps even more importantly, with Grant in office, the business and commercial interests had higher priorities in 1869 and 1870: revenue reform, taxes, and free trade. Civil service reform was overshadowed in those years.  Jenckes himself shifted his energy to shepherding the Department of Justice bill through Congress in 1869 and 1870, succeeding in this effort in the spring and summer of 1870.
By the end of 1870, Jenckes found himself in a different political battle: a struggle to retain his own seat in Congress. Intriguingly, Jenckes’s letters reveal that, as he faced a strong challenge from within his own party, he engaged in patronage politics to win back influential Republicans’ support.  He maneuvered to give an appointment to Jonathan Chace, a leader of a powerful Republican faction, as postmaster, but to do so, he moved the location of the office so that Jenckes could leave the incumbent Republican postmaster with the title, even if that incumbent lost the actual office.  Jenckes’s letters reveal other patronage machinations behind the scenes with detailed discussions about which supporters should take which offices, written in confidence.

These efforts at filling Rhode Island officers did not succeed in keeping Jenckes in office.  He lost his seat in November 1870.  In fact, the Republicans lost many seats that fall, partly because the Grant administration had been perceived as corrupt and as even worse a spoils system than past administrations.  Even though Jenckes lost his race, he now had three advantages: there would soon be a lame duck session of Congress in which many other lame duck Congressmen who had lost their seats might feel more free to support good government reform; Jenckes himself was a lame duck, so he was liberated from party restraints and could pursue reform more aggressively; and most importantly, the Republicans had learned that they faced a significant image problem as corrupt, and Grant wanted to address it immediately.


In the third session of the Forty-First Congress (the lame duck session starting in December 1870), Jenckes offered his most ambitious bill yet.  All government officers, except for cabinet members, ministers abroad, judges and court clerks, would have to take competitive examinations to qualify. Incumbent officers also had to take the tests, and if they scored below a certain threshold, they would be removed automatically.
 Jenckes’s earlier bills would have introduced examinations for the district attorneys only by the President’s discretion or the Senate’s discretion, but this new bill would mandate competitive exams for all incumbent district attorneys and new nominees.

Three other reformers, Lyman Trumbull, Carl Schurz, and Henry Wilson, also presented their own bills, but none passed.  These reformers realized that their efforts were too divided, and there was very little time left in the short session before the Forty-First Congress came to a close. They gathered together to draft a single bill that was more likely to pass.  They authored a short and concise joint resolution that would authorize the President to appoint a commission which would prescribe rules for examining applicants.  Grant approved of this proposal, and it moved quickly through the lame duck session of Congress because it was attached as a rider on an appropriations bill.  The Senate voted for the rider 32 to 24.
  In the House, Congressman Logan, the Radical Republican, continued his opposition, deriding it as “the most obnoxious bill” of all the civil service bills, because the reformers had used the appropriations process to ram it past an opposed House majority.  The House reluctantly voted for the appropriations bill with the civil service rider.
 

Jenckes left Congress after achieving some success on his highest priority.  In 1871, he consulted the new Civil Service Commission.  Grant had appointed Jenckes’s ally George William Curtis to head the commission, and in June 1871, the Committee formulated its first rules and procedures with Jenckes’s help.  Jenckes also consulted with Grant’s Attorney General Amos T. Akerman.  Initially, the civil service rules applied very broadly and covered the Department of Justice and its district attorneys. In fact, it applied too broadly at that early stage, overextending its reach over the federal government before it had the experience, staff, resources, and political support to sustain its efforts. Another problem was the statute permitted the President to create and maintain a commission, but it did not require the President to continue it. After the 1872 election, Congress cut off its funding, and Grant suspended it.  Jenckes’s concrete achievement had little impact and was short-lived, but it also laid a foundation for the more gradual successes of civil service reform, starting with the Pendleton Act of 1883. 
IV. Conclusion: Timing and Priorities
In the end, why was the Department of Justice not created with a civil service for district attorneys?  It would seem as if the timing and the priorities of the Reconstruction Congress would have lined up to create a more independent Department of Justice. Another legal scholar, Norman Spaulding, recently posed a similar question: Why didn’t Congress give the Attorney General more independence from the President in the wake of Andrew Johnson’s damaging battle with Congress?   Spaulding offered two suggestions: first, the Republicans may have trusted Grant on these issues enough to recover from the Johnson fiasco; and second, the Republicans believed that there was a norm of professional independence separating the Attorney General and the President.


On the question of “professional independence,” Spaulding relies on a re-reading of a letter by Caleb Cushing to President Pierce in 1854, which Pierce sent on the Congress, calling for a new law department.  Oddly, that letter called explicitly for the department in order to promote the “unity of executive action, unity of executive decision,” to overcome the confusion of the multiple law offices in each department.  Cushing wrote that the Attorney General should be “the administrative head, under the President, of the legal business of the government.” Even though Spaulding conceded that the letter reflected centralization, he noted that Cushing also described the position of the Attorney General as “quasi-judicial… acting judicially, under all the solemn responsibilities of conscience and of legal obligation,” rather than serving the administration as a client-and-counsel relationship.
  Spaulding is right to note these conflicting values in the letter, but the letter does not resolve them in favor of independence over accountability.  Moreover, even if there is ideally a professional distance between President and Attorney General, the issue with the Department of Justice was that it was created hierarchically under both the President and Attorney General, with no protection from removal. And most importantly, even if Cushing’s letter in 1854 reflected a mix of views about the ideal institutional arrangement, the practice in war and reconstruction in the 1860s showed that the actual was not living up the ideal.  Lincoln’s Attorney General was not professionally independent during the war, President Johnson’s Attorney General Henry Stanbery was not professionally independent, and President Johnson underscored how the other departments were vulnerable to executive interventions.  Informal norms of independence were proven not to be enough to protect other departments, which is why Congress passed the Tenure of Office Act.


Perhaps most importantly, this debate over the civil service reveals that many Congressmen more openly defended the theory of the unitary executive as a vital principle of the republic and a democracy, even in the wake of Andrew Johnson.  Perhaps they were naïve; or perhaps they were cynically making arguments to defend their cherished patronage spoils machines.  But there was no doubt that a norm and an ideology of the unitary executive were robust when the Department of Justice was designed.  A commitment in practice to patronage and a commitment to the unitary executive in theory helped shape the political structure of the Department of Justice from the beginning.


What about the suggestion that the Republicans trusted Grant, and thus gave him control over the Department of Justice?  First, this point underscores the importance of timing.  Jenckes’s efforts benefited from the timing of Johnson’s battle with Congress over Reconstruction by framing the importance of departmental independence and insulation.  But that momentum was swallowed up by how enormous those events were.  The immediacy of the battle over Reconstruction and the impeachment of Johnson pushed aside other matters, including Jenckes’s civil service reform and his Justice Department bill.  The election of Grant might have pushed those efforts over the top, but many Republicans suddenly switched their views on civil service in the context of a Republican president.  Then, when Grant needed to embrace civil service reform to clean up his image for the 1872 election, the Republican commitment to civil service was too thin to create a binding statute or to sustain a discretionary committee.


But what did the Republicans trust in Grant?  Consider that many of the opponents of Jenckes’s reforms were Radical Republicans, the same Repubicans who had pushed so hard for the Reconstruction Amendments.  It is possible that they trusted Grant on the issue of civil rights, but Grant was not so obviously reliable on this issue. Grant’s political convictions were unformed and evolving during the war and afterward.  Grant was initially opposed to impeaching Johnson, but then supported after the fight over Stanton.  Grant was a war hero for the Union, but he was also a compromise candidate supported by the business wing of the Republican Party, and many Radical Republicans doubted his commitment to civil rights.

President Grant was an improvement over Johnson, but he was not so obviously reliable that the Congressional Republicans would give his administration complete control.  Grant’s first attorney general (and expected head of the new department) was Ebenezer Hoar, a former judge on the Massachusetts Supreme Judicial Court.  He was reliably anti-slavery, but he was also known as a non-partisan moderate, not a fierce defender of civil rights. Hoar had alienated the Radical Republicans in Congress with his official opinions and by not consulting with the Senate on appointments for district attorneys and judges. In 1869, Grant nominated Hoar for the Supreme Court, but the Senate rejected him.

 While the D.O.J. bill moved through Congress in 1870, it was rumored that the next attorney general would be Amos Akerman of Georgia. Remarkably, Akerman had served voluntarily in the Confederate Army, and after the war was over, he switched to the Republican Party. He then served as U.S. district attorney in Georgia  Some scholars have marveled that a man with such a questionable background could become Grant’s Attorney General with the Republican Congress’s confirmation, but assume that he had convinced the northern Republicans of his sincere commitment to Reconstruction.
  It turns out that Akerman would exceed expectations in civil rights enforcement in 1871, but there were few signs of this commitment when the D.O.J. bill was passed in 1870.  Still, the Republicans willingness to have an obscure former Confederate soldier from Georgia (without the benefit of foresight) run the Department of Justice raises questions about how much of a priority they placed on civil rights.
If the Radical Republicans had entrenched civil rights law in the Constitution with the Thirteenth, Fourteenth, and Fifteenth Amendments, and if they had entrenched judges to apply those amendments, it is puzzling why they would not design a Department of Justice with the kinds of civil service reforms that would allow their Congress to select and entrench pro-civil rights enforcement.  Some Radical Republicans recognized that they would lose control of Congress and the Presidency sometime in the foreseeable future. It is possible that they cared more about giving Grant unfettered power over selection and removal because they trusted him enough, and believed executive control was necessary for a strong and responsive Reconstruction.  Those issues were more immediate than long-term entrenchment.  

But it is also possible that the Radical Republicans and other Republicans put other priorities ahead of long-term civil rights enforcement.  The microfilm records of hundreds of letters between district attorneys and the Attorneys General between 1865 and 1875 reveal very few letters on civil rights or freedmen issues.
  The district attorneys in Kentucky and Tennessee were active in civil rights cases in 1871-73, but they were isolated cases. The letters between the attorney general and the U.S. attorneys between 1865 and 1875 rarely discuss African American civil rights (between 3% and 5%).  Most of the letters before and after the D.O.J.’s founding focus on tax revenue, federal land claims, transportation and internal improvements, and national commercial law enforcement.  The design reflects a higher priority on politics, patronage, and business growth.  Instead of professional independence, Congress chose a unitary executive.  Instead of merit-based examinations, Congress chose political discretion – perhaps to emphasize experience, perhaps to open the door to patronage politics.  Instead of a pro-business argument for efficiency and impartiality, Congress maintained a system that remained open for special interests and access.   These choices do not prove that civil rights were not a priority.  The Radical Republicans may have prioritized Grant’s short-term control over Reconstruction over long-term bureaucratic control over Reconstruction.  But it also is possible that these choices reflect a mix of other political priorities in the design of the Department of Justice.
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